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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
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Motion of Pltf. for Temporary Restraining Order and 
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Motion of defts. for summary judgment; P&4A; 
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IN THE UNITED STATES DISTRICT COURT | 
FOR THE DISTRICT OF COLUMBIA | 


OLGA FORSBERG DONNELLY 
730 - 15th Street, N. W. 
Washington, D. C., 


Plaintiff 
Ve. 


DISTRICT OF COLUMBIA REDEVELOP- 
MENT LAND AGENCY, a body corporate 
JOHN A, REMON, 
JAMES E. COLLIFLOWER, 
RICHARD R. ATKINSON, 
FRANCIS F. HEALY, and 
ANDREW PARKER, 
685 Maine Avenue, S. W- 
Washington, D. C. 
and 
WILLIAM P. ROGERS 
Attorney General of the United States 
Department of Justice 
Washington, D. C., 








Defendants. 
COMPLAINT FOR DECLARATORY JUDGMENT | 
AND EQUITABLE RELIEF ! 

1. Plaintiff is a citizen of the United States, maintaining her place 
of business in the District of Columbia. Defendant, District of|Columbia 
Redevelopment Land Agency is a Federal public corporation created by 
the Act of Congress approved August 2, 1946, as amended, 60 Stat. 790, 
Ch. 736, Sect. 4;5 D.C. Code 1951 Ed. 703. Defendants Remon, 
Colliflower, Atkinson, Healy and Parker are the duly appointed and 
qualified members composing said Agency. Defendant William P. Rogers, 
is the duly appointed and qualified Attorney General of the United States; 
and all are commorant in the District of Columbia. , 

2. Jurisdiction of this court is based upon Section 306 of Title 
11, D.C. Code 1951 Ed. ; the Judiciary and Judicial Act of June 25, 1948, 
62 Stat. 930 (28 U.S. C. 1331); the Declaratory Judgment Act of June 25, 
1948 as amended; 62 Stat. 964; (28 U. S.C. 2201) and the Administrative 
Procedure Act of 1946 as amended; 60 Stat. 237,(5 U.S.C. 1009). 
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3. Plaintiff, Olga Forsberg Donnelly, is the owner of record and 
in fact of certain real property located in the District of Columbia, 
known for purposes of assessment and taxation as Square S.415, im- 
proved by commercial structures known as 801 - 831 Maine Avenue, S. W., 
Washington, D.C. A picture of said structure is attached hereto as 
Exhibit "A", Said parcel, an entire square bounded by 5 streets and 
containing approximately 29, 436 square feet of land, is improved by a 
series of multi-stored brick and masonry buildings in which are located 
a marine supply establishment and a large, modern restaurant with ad- 
joining parking facilities. A small portion consists of .offices utilized 
by plaintiff at 801 Maine Avenue. The store building bearing the ad- 
dress 803 Maine Avenue, S.W., has been under lease for more than 10 
years last past to dealers in marine hardware and marine equipment 
and is presently so leased and occupied. The remaining buildings being 
805 - 831 Maine Avenue, S.W., with rear entry on Eighth Street, are 
designed for, and have been, and presently are, utilized for restaurant 
operations, the major portion thereof having been under lease to restaurant 
operators for more than 20 years past. Said buildings, equipped and 
designed to serve over 2, 000 diners daily, and the adjoining parking lot, 
are presently under lease to Rulon-Henderson, Inc., which operates a 
large and successful restaurant business therein under the trade name 
of "Hogates". Said buildings have either been completely modernized or 
added to with new structures during the past 20 years and constitute the 
largest and best known restaurant location on the Southwest waterfront 
of the city. The businesses conducted therein have been during this en- 
tire period carried on in a highly successful manner, producing, ac- 
cording to plaintiff's best information and belief, annual sales considerably 
in excess of $1,000,000.00. The actual value of leaseholds on this 
property exceeds the sum of $75, 000. 00 per year and said land and pre- 
mises are valued at over $1, 000, 000. 00. 

4. The aforesaid parcel of land has for many years been zoned 
for second commercial usage. Said land and premises occupy an unique 
position in the Southwest waterfront area of the city, since its entire 


o 





5 : 
frontage of 263 feet on Maine Avenue and 48 feet on 9th Street faces the 
Washington Channel of the Potomac River and East Potomac Park, there 
being no privately owned land immediately across from said frontage. 
The parcel consists of an entire city block being bounded by Maine Avenue, 
9th Street, Eye Street, 8th Street and K Street, S.W. There are no slum 
structures on said land and there are none which could even remotely 
qualify as slum dwellings in the immediate area. Maine Avenue, S. W., 
is the westerly boundary of this portion of the city proper, there being 
no privately owned land between Maine Avenue and the Potomac River. 
All lots and parcels of land facing on Maine Avenue have for many years 
been zoned for commercial usage and the portion between the top of 
Maine Avenue at 14th Street and to the point where Maine Avenue joins 
7th Street, S. W. have for many years been devoted exclusively to com- 
mercial activity. The area, therefore, is not a slum area and is not 
blighted nor is it capable of becoming blighted by possible future develop- 
ment into a slum or blighted area, and the entire aforesaid strip in and 
of itself constitutes a physical barrier against any possible spread of 
slums, or slum areas. | 

5. On or about the year 1952 the officials of the defendant District 
of Columbia Land Agency, (hereinafter called the Land Agency) had under 
consideration a land use plan for the redevelopment of the area designated 
by them as Area "C" in which the aforesaid real property is located. On 
or about October, 1952 the National Capital Planning Commission, (herein- 
after called the Planning Commission) prepared and adopted with certain 
modifications, the so-called Bartholomew plan as a final southwest sur- 





vey area plan, which plan (a copy of which is attached hereto as Exhibit 
"B") as well as certain earlier plans developed by the Land Agency and 
the Planning Commission, left unmolested and unchanged plaintiff's afore- 
said real property for continuation of its present commercial uses. On 
or about April 1956, officials of the Land Agency, working in association 
with and on behalf of the firm of Webb & Knapp, Inc., of New York, ob- 
tained the approval of the National Capital Planning Commission fora 
modified redevelopment plan for said Area "C", (a copy of which is 


| 
| 
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attached hereto as Exhibit ''C"), under which the aforesaid real property 
is threatened with taking under the power of eminent domain, for re- 
development in accordance with the said Webb & Knapp plan. The only 
reasons specified by the Planning Commission for adopting the changes 
in the basic 1952 plan made by the April 1956 Webb & Knapp plan, relate 
solely to the abandonment of basic proposals of the 1952 plan relating to 
use of land for a service and supply area between the proposed F Street | 
Expressway and the railroad to the north and the abandonment of an 
idea for the treatment of an area along 10th Street north of the railroad 
tracks. No reason was given for changing the contour of Maine Avenue. 
Plaintiff is informed and believes that the purpose of such change in land- 
use plans with respect to the Maine Avenue frontage, was to overcome 
not only plaintiff's known objection as a property-owner to any plan which 
would take from her by condemation, , non-blighted and non-slum real 
property heid in the same family for more than 50 years, for transfer 
to other private interests, but to provide additional land for private de- 
velopment and exploitation between Maine Avenue and the Washington 
Channel bulkhead, in accordance with the desires and demands of the 
authors of said plan under a memorandum of understanding entered into 
by and between said Land Agency and Webb & Knapp, Inc., on or about 
March 15, 1954; which agreement plaintiff is informed and believes has 
been extended and continued up until the present time and is still in effect. 

6. Neither the aforesaid October 1952 plan nor the modified plan 
of April 1956 as approved by the Commissioners of the District of 
Columbia, constitute a valid or lawful action by the said Planning Com- 
mission and said Commissioners, insofar as plaintiff's real property is 
concerned, in that such action and the present claim by the Land Agency 
of the right to take such property under the power of eminent domain, 
is not based upon any substantial, credible evidence that the western- 
most boundary fixed thereby as the east side of present Maine Avenue 
in the first case and the Washington-Channel bulkhead contiguous to the 


west side of Maine Avenue in the second plan -- is necessary and essential 








7 ; 
for the prevention, reduction, or elimination of blighting factors or 
causes of blight, or to eliminate the conditions that cause slums and 





is not supported by any finding upon substantial evidence that there exist 
along the western perimeter of so-called Project Area "C", any sub- 
standard dwellings and buildings in alleys and blighted areas, the use 

of which for human habitation should be discontinued, or that there 
exists any need or reason to modernize the planning and development 

of such portions of said area; or that there exist any factors or condi- 
tions in Square S. 415 or in the private property adjacent thereto along 
the easterly side of Maine Avenue, S. W., which are injurious to the 
public health, safety, morals and welfare. On the contrary, there was 
established by substantial, conclusive and uncontradicted evidence, 

proof of the fact that as to the real property of plaintiff and the other 
privately owned property lying along the said westerly boundary of said 
Project Area "C", namely the privately owned land bordering on Maine 
Avenue, -- there exist none of the aforesaid qualities, factors or condi- 
tions, a finding of which upon substantial evidence is a condition prece- 
dent to the invoking of the power to take now asserted by the Land Agency. 
Therefore, the action aforesaid of including within said Buaiect Area 
"C", said bordering land lying with and immediately contiguous to the 
western-most boundary of the southwest section of the city of Washington 
at this point, including Plaintiff's real property, is, and was, asbitrary, 





capricious, unwarranted and without authority of law. 

7. On or about May 14,1956, the said Webb & Knapp Project 
Area "C" redevelopment plan as so identified and adopted by the said 
Planning Commission, was the subject of a so-called public hearing be- 
fore the Commissioners of the District of Columbia, who shortly there- 
after approved said plan as drafted and submitted, ami as a result of 
which the Land Agency allegedly obtained authority to acquire, ‘under the 
power of eminent domain, plaintiff's aforesaid property, and to dispose 
thereof by sale, lease or gift, the land so acquired for private and public 
uses in conformity with said land-use plan. Although up to the present 
time there has been no immediate need for the acquisition of the afore- 

| 


| 
' 
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said property by the Land Agency, and there has been no move towards 
demolition of the structures in the immediate area for the purpose of 
clearing the land for redevelopment purposes -- such properties as 
have been already acquired by the Land Agency now being either vacant 
or occupied under leases granted by said Agency, -- yet officials of the 
said Land Agency notified plaintiff on July 16th, 1958, that negotiations 
for the voluntary sale of said property to said Land Agency would have 
to be closed out by August Ist, 1958, and that if plaintiff did not volun- 
tarily enter into a contract of sale on terms imposed by said Land Agency, 
the matter would be referred to the Attorney General for institution of 
condemnation proceedings in this court. And plaintiff is informed and 
believes that the necessary request with supporting information is in 
process of preparation by the Land Agency and that the commencement 
of the condemnation and taking action by the Attorney General is im- 
minent. 

8. Up until July 15th, 1958, neither the published taking-schedule, 
projected through June 15, 1959 (a copy of which is attached hereto as 
Exhibit ''D"), nor the listing of properties to be acquired by the Land 
Agency prior to that time included the aforesaid real property as an 
item; but said property along with two other parcels in which plaintiff 
has an ownership interest, also facing on the Maine Avenue waterfront, 
were arbitrarily placed upon the taking list at about the time stated above, 
by special order of the Executive Director of the Land Agency, plaintiff 
being informed and believing that such accelerated and arbitrary action 
was intended and designed to cut off plaintiff from, and deprive her of 
her right to exercise full dominion and control of her property including 
the right to receive future rents and profits therefrom; to deprive her 
of her right of priority of opportunity to relocate in a comparable com- 
mercial site acquired in connection with the Project Area "C" redevelop- 
ment plan as provided by Section (11) of the Act to amend the District 
of Columbia Redevelopment Act, approved August 28,1958, Public Law 
85-854; 72 Stat.1102, amending Sec.7 of the said Redevelopment Act of 
1945, by adding a new subsection (i) to the end thereof; and to deprive 





: 
9 | 
her of her right to apply her said real property in exchange for the ac- 
quisition of a comparable site for a restaurant facility in the redeveloped 
area in conformity with Sec.9 of the Redevelopment Act of 1945, as 
amended. Plaintiff is informed and believes that in so doing, the offi- 
cials of said Land Agency have arranged and agreed with the principals 
of plaintiff's lessee, Rulon-Henderson, Inc., to continue said lessee in 
occupancy of plaintiff's real property as a lessee of said Land Agency 
for an indefinite period after the taking of said real property from plain- 
tiff by said Land Agency, at a rental less than the -present rental; and 
to give the principals of said lessee who plaintiff is informed and believes 





own no real property in said project Area ''C"; --. a priority option over 
plaintiff to relocate in said area on the only comparably located site 
which can be made available for development as a waterfront restaurant 
facility of the size and location of plaintiff's present restaurant facility. 
9. Plaintiff is informed and believes and therefore avers that the 
aforesaid action of the Commissioners of the District of Columbia in ap- 





proving the aforesaid project Area "C" plan, adopted by the Planning 
Commission under date of April 5th, 1956, under which the Land Agency 
asserts and claims the power and authority to acquire and dispose of land 
and structures in said Area "C", including the taking of plaintiff's real 
property lying therein, allegedly under the power of eminent domain, -- 
was not based upon any finding upon substantial evidence of necessity 
and. reasonableness nor upon any statutory power or authority, but was 
based upon the importunities of private interests seeking to acquire land 
in this area for their private use and profit; was exparte in nature, there 
being no fair and adequate hearing afforded and no opportunity given to 
cross-examine proponents of the plan or to challenge or discredit opinions 
given by such proponents; and was further unlawful in that such action 
was in violation of the constitutional rights of plaintiff to due process of 
law and of the provisions of the Administrative Procedure Act of 1946 

as amended. The Land Agency's sponsorship of the so-called Webb & 
Knapp plan as approved by said Commissioners and its presently-pro- 
ceeding action in requesting the Attorney General of the United States 
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10 
to bring condemnation proceedings against plaintiff's real property, is 
likewise arbitrary, capricious and unwarranted in that said Land Agency 
has no power or authority under law to deprive plaintiff of her rights of 
property, there being no provision of the Redevelopment Act of 1945 
approved August 2, 1946 (60 Stat. 790; 5 D.C. Code 1951 Ed., 701), under 
which said Land Agency is authorized and empowered to acquire by 
condemnation said real property. Said action by said Land Agency is 
legislative in nature and quality, contrary to the provisions of the 
Constitution of the United States there having been no delegation of au- 
thority from the Congress of the United States to said Land Agency so to 
act. 

10. Under date of August 7,1958, when it became apparent to 
plaintiff that officials of the Land Agency, namely the Defendant, John A. 
Remon and the Executive Director thereof, were acting in concert with 
officials of Rulon-Henderson, Inc., for the taking of plaintiff's real prop- 
erty and turning same over to the principals of plaintiff's lessee, said 
Rulon-Henderson, Inc., so as to give said lessee a claim of priority on 
the acquisition of a new prime site presently designated as public prop- 


erty on the Project Area "C" approved land use plan, on which to de- 
velop a new, private restaurant facility to be owned and operated only 


by the principals of said lessee, -- plaintiff did submit to said Land 
Agency her offer (a copy of which is attached hereto as Exhibit E), to 
deposit her aforesaid real property in conformity with the provisions of 
Section 9 of the District of Columbia Redevelopment Act of 1945, (5 D.C. 
Code 1951 Ed., 708) in exchange for the acquisition of the land now ear- 
marked by said officials for acquisition by the principals of said Rulon- 
Henderson, Inc., using the name Overlook, Inc., but that said Land 
Agency after a so-called public hearing held on August 11th, 1958, before 
only two of the five members of the Agency, namely defendants John A. 
Remon and Francis F. Healy, did arbitrarily and without warrant of law, 
approve the proposal submitted by the principals of said Rulon-Henderson, 
Inc., whereby it was decided that the Land Agency would enter into an 
agreement only with said proposers, under which said proposers would 
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be given the sole and exclusive right for a period of twelve months to 
prepare and submit to the Land Agency plans for the erection of a 
restaurant facility on the site designated in the Project Area "C" Re- 
development Plan as approved by the Commissioners of the ae aa of 
Columbia for public use upon acquisition by the Land Agency, -- said 





site being the only parcel of land in the entire Maine Avenue waterfront 
area comparable to the location presently owned by plaintiff; and with 
the further understanding that said proposers would have first éntitle- 
ment to the acquisition of said land. Plaintiff is informed and believes 
that said understanding is tantamount to a future disposition of said pub- 
lic property to private interests contrary to the provisions of the Re- 
development Act, since plaintiff is informed and believes that it is the 
practice and policy of the Land Agency to award to any party with whom 
it has entered into a memorandum of understanding, such public prop- 
erty as the party may elect to take at a price privately agreed upon be- 
tween the Agency and the party, without regard to higher prices offered 
by others and without public bidding or a fair, legal and open opportunity 
as to offer or bid; and did arbitrarily reject and deny plaintiff's claim 

to the right of priority of acquisition of said new site and to deposit her 
present restaurant facility, in exchange for such new site. The said 





action was arbitrary, capricious, unreasonable and unwarranted in that 
the so-called public hearing was not a fair one, same having been con- 
ducted without regard to the requirements of due process of law in ad- 
ministrative proceedings, as shown by the transcript of proceedings. 
The decision rendered was not based upon any substantial, credible evi- 
dence; but same was a determination which, plaintiff is informed and be- 
lieves, had already been privately agreed upon by officials of the Land 
Agency and the principals of Rulon-Henderson, Inc. Furthermore, there 
is no power or authority of law which would permit such a determina- 
tion and decision exclusively infavor of the said proposers and against 
plaintiff. The action of the Land Agency as to plaintiff as is shown by 
the Land Agency's reply to plaintiff (a copy of which is attached hereto 
as Exhibit F), was and is, contrary to, and in clear violation of, the 


provisions of the Redevelopment Act. 


| 
| 
| 
| 
| 
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11. Furthermore said Land Agency conducts and has conducted 
its affairs in secret, without any rules or regulations available to the 
public through which the public is given notice of the methods, pro- 
cedures and organization under and by which the Land Agency arrives 
at its determinations and decisions involving the rights of citizens in 
favor of, or against whom, the Land Agency acts. Such entire absence 
of published information, rules, etc., is contrary to the provisions of 
the Administrative Procedure Act, 5 U.S.C., Sec. 1002 and Section 4{b) 
of the Redevelopment Act of 1945, as amended, 5 D.C. Code 703. 

12. Plaintiff avers that the actions of defendants already taken or 
in process of being taken against plaintiff have caused, and will continue 
to cause, her great and irreparable harm, injury and damage, unless 
restrained by this court, for the relief of which she has no plain, clear 
or adequate remedy at law. 

WHEREFORE the premises considered, it is respectfully prayed 
that the order of this court be entered: 

1. Declaring that the Project Area "C" redevelopment plan adopted 
by the National Capital Planning Commission under date of April 5th, 
1956, is void and a nullity insofar as the real property known and de- 
scribed for purposes of assessment and taxation as Square S. 415, in the 
District of Columbia is concerned, and that the District of Columbia Re- 
development Land Agency has no power orauthority under law to seize 
and take said real property. 

2. Declaring that the District of Columbia Redevelopment Land 
Agency has no power or authority under law to award or to agree to award 
any real property acquired by it under the authority of the District of 
Columbia Redevelopment Act of 1945 as amended, to any persons or con- 
cerns in preference to those having a priority of replacement in a project 
area. 

3. Declaring that the District of Columbia Redevelopment Act of 
1945 as amended, is construed and interpreted to mean that an owner of 
commercial real property which is to be lawfully taken by the District of 
Columbia Redevelopment Land Agency in execution of a lawfully approved 
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| 
plan of project area redevelopment, shall have a priority of right of 


relocation in the project area in preference to a lessee of real property; 
and such owner's right to deposit the to-be-taken real property against 
the purchase or lease of any as nearly comparable-as-possiblé land in 
which the District of Columbia Redevelopment Land Agency shall have 
the right of disposition after acquisition, shall be recognized by the 
District of Columbia Redevelopment Land Agency. 

4. Declaring that the Attorney General of the United States has 
no power, right or authority upon request of the District of Galumbia 
Redevelopment Land Agency to initiate and commence acquisition pro- 
ceedings in this court in the name of the District of Columbia Redevelop- 
ment Land Agency for the use of the United States in the District of 
Columbia, if the property requested to be taken has been declared not 
to be lawfully included in the project area redevelopment plan, 

3. That the District of Columbia Redevelopment Land Agency and 
the Attorney General of the United States be enjoined and restrained, both 
permanently and pendente lite, from taking, or initiating and commencing 
of proceedings for the taking, under the power of eminent domain, of the 
real property described for purposes of assessment and taxation as 
Square S. 415 in the District of Columbia under the Project Atea "C™ re- 
development plan adopted by the National Capital Planning Commission 
under date of April 5th, 1956, and approved by the Commissioners of 


the District of Columbia. ! 

6. And for such other and further relief, as to the court may 
seem just and proper. | | 
Of Counsel: /s/ Warren W. Grimes : 
/s/ no ee a Ponenly, dr. one hi Plaintitt 
[Verification ] 


[JURAT dated October 9, 1958. ] 
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[ Filed October 9, 1958] | 


EXHIBIT A [ Attached to Complaint] 
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LAND USE PLAN te PROJECT AREA ‘C’ 
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EXHIBIT E [ Attached to Complaint] 
[ Filed October 9, 1958] ; 


| 

HORACE J. DONNELLY, JR. | 
Attorney at Law | 
American Security Building | 
Washington 5, D. C. | 


NAtional 8-5667 
August 7, 1958 


| 
D. C. Redevelopment Land Agency | 
685 Maine Avenue, S. W. | 
Washington, D. C. ! 


Gentlemen: | 
Your Notice of Public Hearing scheduled for August 11th, 1958, 
for the purpose of considering a proposal of the Overlook Corporation 





has just been called to my attention. | 
As attorney for Olga Forsberg Donnelly, the present owner of the 
restaurant facility located at 805 through 831 Maine Avenue, S. W., in 
which Rulon-Henderson, Incorporated, operate a restaurant under the 
name of ''Hogates" under a lease shortly expiring, I desire to’ bring to - 
your attention the fact that the owner of this facility has previously indi- 
cated to your Agency that if and when the present site is taken by your 
Agency, she and her associates consider that the ownership and develop- 
ment of the existing property over a long period of time as a restaurant 
facility, entitles her to any preference that might be accorded with re- 
spect to the development of any comparable water front site on Maine 
Avenue for restaurant purposes. This site which has been in the same 
family ownership for over 50 years, was pioneered and improved for 
a large scale water front restaurant operation sometime before the leas- 
ing thereof by the present tenant. i 


If the news report of your Agency's announcement of the public 





hearing appearing in the Evening Star of August 5th and 6th, 1958, is an 
accurate account of your statement, then it would appear that there is an 
implication leading the public to believe that the principals involved in 
the Overlook Corporation proposals are the owners of the property slated 
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to be demolished. This, of course, is not the case, as officials of your 
Agency well know. 

You will please take notice, therefore, that we are opposed to any 
proposal which would accord preferential treatment to persons or con- 
cerns who presently have no ownership interest in property of this type 
in this area, and who seek to acquire from your Agency, for the pur- 
poses of development as a restaurant facility, any real property acquired 
by your Agency through the power of eminent domain. It is our position 
that as the owner of the largest and most highly developed restaurant 
facility on the Maine Avenue water front, Mrs. Donnelly should be ac- 
corded the right to replace her existing property on the taking thereof, 
with any comparable site and location which may be made available for 
private development as a restaurant facility. 

Therefore, under the Provisions of Section 9 of the D.C. Redevelop- 
ment Act of 1945 (Title 5, D.C. Code 708, 1951 Ed.) and subject to the 
conditions therein prescribed, a tender is hereby made of the land described « 


a 


for assessment purposes as Square 8.415, together with the restaurant 
facility and other improvements erected thereon, in purchase of the site 
which is now being sought by the principals constituting the Overlook Cor- 
poration and Rulon-Henderson, Incorporated. 

This statement is not intended as an opposition to the develop- 
ment of the land involved in the proposal notice for the purposes indicated, 


(unless it appears that approval of the proposal is sought for the exclusive 


benefit of the proposer to the exclusion of others in the area having an 
equal or greater entitlement to replacement of their seized property), -- 
but is intended for the purpose of enabling the to-be-displaced owner to 
have restored to her the same status which she presently enjoys and to 

put your Agency on notice that she has no desire and no intention of having 
a long developed interest in this immediate area destroyed by depriving 
her of her right to at least equally favorably treatment in this matter. It 
should be understood of course that should the to-be-displaced owner ac- 
quire from your Agency a comparable site for improvement as a restaurant 
facility, then it follows that the present tenant would be afforded the first 





23 | 
opportunity to continue the existing relationship. | 
It should also be noted that when at the suggestion of officials of 
your Agency the undersigned representing Mrs. Donnelly, discussed 
with disposal officials the matter of a new restaurant site on the Maine 
Avenue water front, the parcel of land figuring in the aforementioned 
published proposal was not disclosed as being available for private ac- 
quisition, although several other less desirable sites were pointed out 
on your plat as possibly being available for such purposes. It is sub- 
mitted that what at first blush appears to be a pleasing proposal for 
the development of public property adjoining the site in question, -- 
should not be grounds for according the proposer any preferential 
treatment in the acquisition of this land from your Agency. | 
Very truly yours, | 
/s/ Horace J. Donnelly, Br. 
HJD:cps | 





EXHIBIT F [ Attached to Complaint] 
[ Filed October 9, 1958] 


DISTRICT OF COLUMBIA REDEVELOPMENT LAND AGENCY 
685 Maine Avenue, S. W. 
Washington 24, D. C. 
NAtional 8-6000 


September 19, 1958 


Attorney at Law 
American Security Building 
Washington 5, D. C. 


Dear Mr. Donnelly: ! 


This is to acknowledge your letter dated September 16th, 1958, re- 
questing notification of action taken by the Land Agency regarding your 
correspondence dated August 7th, 1958, and the brief filed with the 
Agency on August 21st, 1958, claiming preferential entitlement in be- 
half of the owner, Olga Forsberg Donnelly, of the restaurant facility 


| 
Mr. Horace J. Donnelly, Jr. | 
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operating under the name of Hogates, for any comparable waterfront 


site on Maine Avenue for restaurant purposes. 


As was indicated by Mr. John A. Remon, Chairman, Land Agency, at 
the public hearing about the Overlook, Inc. proposal on August 11th, 
1958, the record would be held open for ten days to permit anyone to 
file a statement. At the end of this designated period, the Land Agency 
thoroughly reviewed the only two statements received by us. Your 
statement and brief was one of these two. 


The first official meeting of the Board of Directors of the Redevelop- 
ment Land Agency after the Overlook public hearing occurred on Sep- 
tember 9th, 1958. The meeting was held at 685 Maine Avenue, S. W., 
and a quorum was present. Among other items that were considered 
was the proposal of Overlook, Inc. After discussion, the following 
Resolution was adopted by the Board of Directors: 


"That the Board of Directors accept the proposal dated July 8, 
1958 of Overlook, Inc.; subject to the concurrence by the 
Housing and Home Finance Agency." 


The above decision in no way alters the freedom and the opportunity of 
yourself and others to submit a specific proposal to the Land Agency 
for the develapment of any other available site in the Southwest Urban 
Renewal Area. If you would care to pursue such a course, you are, of 
course, welcome to do so. 


Very truly yours, 


/s/ John R. Searles, Jr. 
Executive Director 





ry! 
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[Filed October 9, 1958] 


| 
APPLICATION FOR TEMPORARY RESTRAINING ORDER 
AND MOTION FOR INJUNCTION PENDENTE LITE 


Plaintiff moves the court to issue exparte a temporary clean: 
ing order, and after notice and hearing an injunction pendente lite, re- 
straining and enjoining the defendants named in the caption hereof from 
seizing and taking her real property as described in the verified com- 
plaint filed this day in the above captioned action, and for — 
therefore states: ! 

1. The matter of the taking by condemnation of plaintiff's real 
property described in the verified complaint, is to the best of plaintiff's 
information and belief, now in the hands of the Attorney General of the 
United States for imminent execution by the filing of an action in con- 
demnation against plaintiff's real property in this court under the pro- 
visions of an act entitled "Acquisitions of Land in the District of 
Columbia for use of the United States" (16 D.C. Code 1951 ed. 619) as 
authorized by Section 5(b) of the D.C. Redevelopment Land Act of 1945 
(5 D.C. Code 1951 ed. 704(b). | 

2. Unless restrained and enjoined from taking such action pend- 
ing the final determination in this court of the issues presented by plain- 
tiff's verified complaint, plaintiff will be irreparably dep rived of her 
right to an adjudication as to the lawfulness of such taking, since once 
the suit in condemnation has been filed along with the declaration of 





taking, accompanied by a deposit with the clerk of the sum of money 
stated in said declaration, as is the practice and procedure in such 
cases, plaintiff would be forthwith deprived of all her right, title and in- 
terest in and to said property, which would at that time vest by opera- 
tion of law in the District of Columbia Redevelopment Land Agency. 
3. The defendants would in no way be harmed or prejudiced by 
the granting of such relief since there exists no present or compelling 
reason for the taking of said real property, and none is apparent in the 
foreseeable future. Whereas, unless defendants are so restrained and 
enjoined plaintiff would be forthwith deprived of her ownership and of 
her rights to the rents and profits from her real estate amounting to 
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approximately $4, 500.00 per month, upon the filing of a declaration of 
taking, and would have no right to contest defendants’ right of taking in 
any such condemnation action. 

4, The granting of such relief pendente lite will in no manner 
cause any delay in the operations of defendants’ business or impose any 
hardship upon a Government body, until it is judicially determined 
whether or not the defendants may lawfully undertake the imminent action 
of seizing plaintiff's real property. 

WHEREFORE, the premises considered it is respectfully prayed 
that the order of this court be entered temporarily restraining and en- 
joining defendant William P. Rogers, Attorney General of the United 
States, from filing in this court any complaint or declaration of taking, 
for the condemnation on behalf of defendant District of Columbia Re- 
development Land Agency, of plaintiff's real property described for 
purposes of assessement and taxation as Square S. 415 in the District 
of Columbia, until the further order of this court, and that there be set 
down for hearing at the earliest date permissible plaintiff's motion here- 
in for injunction pendente lite. 


/s/ Warren W. Grimes 
Attorney for Plaintiff 


CERTIFICATE OF COUNSEL 
I hereby certify that I have this day of October 1958, delivered 
to the Office of the United States Marshal, summons and copy of the 
verified complaint for service upon the defendants, together with a copy 


of the within motion and have also personally delivered a copy of same 

to the Office of Oliver Gasch, Esq., United States Attorney, Court House, 

Washington, D.C., and have filed with the Clerk of Court, the requisite 

motions card with respect to the within motion for temporary injunction. 
/s/ Warren W. Grimes 
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[Filed October 29, 1958] 
MOTION FOR SUMMARY JUDGMENT | 

Come now the defendants and move this Honorable Court'for 
summary judgment in their favor on the ground that there exists no 
genuine issue of material fact and the defendants are entitled to judg- 
ment as a matter of law. : 

The affidavit of John R. Searles, Jr. and Exhibits A, B and C 
and 1, 2, 3, 4, 5, 6, and 7, with the certifications thereon are attached 
hereto and made a part hereof. | 


/s/ Oliver Gasch 
United States Attorney 


/s/ Edward P. Troxell, Principal 
Of Counsel: Asst. United States Attorney 


George F. Riseling /s/ E. Riley Casey | 
General Counsel Asst. United States Attorney. | 


John F. Doyle | 
James A. Brown /s/ 

Asst. United States Attorney | 2 
Deputy General Counsel Attorneys for Defendants 





DISTRICT OF COLUMBIA 
REDEVELOPMENT LAND AGENCY 





[Filed October 29, 1958] 


AFFIDAVIT OF 
JOHN R. SEARLES, JR., 
OF OCTOBER 28, 1958, i 
ATTACHED TO DEFENDANTS' MOTION FOR 
SUMMARY JUDGMENT 


City of Washington 
District of Columbia 





John R. Searles, Jr. being first duly sworn, on his oath, deposes 


and says that he is the Executive Director of, and Secretary to the Board 
of Directors of the District of Columbia Redevelopment Land Agency, 
(hereinafter referred to as the "Land Agency"), a government corpora- 
tion, reporting annually to the Congress and operating within the District 


of Columbia for the purpose of "replanning and rebuilding of slum, 
| 
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blighted and other areas", pursuant to an Act of Congress, the District 
of Columbia Redevelopment Act of 1945, as amended, approved August 
2, 1946, (hereinafter referred to as the "Redevelopment Act"); and makes 
the following statements knowing the contents thereof; and that they are 
true to his own knowledge, except as to matters therein stated on infor- 


mation and belief, and as to those matters he believes them to be true. 


Records in the office of the Land Agency reflect the following: 

1. The final boundaries and Urban Renewal Plan for Project 
Area C were adopted by the Planning Commission on April 5th, 1956. 
(Exhibit 1). 

2. The adopted Plan, including the boundaries, was then trans- 
mitted by the Chairman of the Planning Commission to the President 
of the Board of Commissioners for the District of Columbia on April 12, 
1956. (Exhibit 2). 

3. A public hearing was held on May 14th, 1956 by the D.C. 
Commissioners pursuant to section 6(b)(2) of the Redeveopment Act. 

A list of persons testifying at the aforesaid public hearing is attached 
as Exhibit 3. 

4. On November 30th, 1956, the D.C. Commissioners by resolu- 
tion approved the boundaries and Urban Renewal Han for the Project 
_ Act (Exhibit 4). 

5. On December 5th, 1956, the approved Urban Renewal Plan 
was certified to the Land Agency for execution by the Chairman of the 
National Capital Planning Commission, pursuant to section 6(d) of the 
Redevelopment Act. 

A copy of the Land Agency's acquisition schedule prepared on 
July 15, 1958 is attached as Exhibit 5. The acquisition schedule is pre- 
pared by members of the staff as a working schedule for the staff's gui- 
dance. It is necessarily flexible, being subject to revision as circum- 
stances require and is not a published schedule, though it is, upon re- 
quest, made available to property owners in the area and other interested 
parties. Priorities of acquisition are normally established in accor- 
dance with the imminence of disposition of project land for public or 
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private uses and the status of negotiations for the purchase of properties 
in the particular squares. A substantial portion of the land acquired 
under recent takings is to be devoted to construction of the Southwest 
Freeway, the Town Center and related residential structures, Federal 
Office Buildings and the like. | 

An acquisition schedule prepared by the Land Agency in March, 
1958 encompassed a substantial portion of the land in the Project Area. 
The subsequent schedule of July 15, 1958 included all the remaining land 
in the area and was designed to provide for the orderly acquisition of 
such remaining land subject to such changes as new priorities , might 
dictate. _ | 

The records of the Land Agency also reflect that during the 
months of May and June, 1958 letter proposals in draft form were sub- 
mitted to the Land Agency's Board of Directors by Mr. Watson B. Rulon, 
Jr. President of the Overlook Corporation, for the deveopment of plans 
for a combination restaurant, parking and planetarium facility in the 
space presently designated under the Urban Renewal Plan for public use 
at the southern terminus of the 10th Street Mall. The proposals were 
contingent upon the Urban Renewal Plan being officially modified to per- 
mit the proposal use and certain other actions necessary to make such 
a development possible. A formal proposal was submitted by the Over- 
look Corporation on July 8, 1958. (Exhibit 6). : 

On July 15, 1958 the Land Agency's Board of Directors ordered 
that a hearing he held on the feasibility of accepting the proposal. Notice 
of the hearing was published in three local newspapers on August 1, 1958 
and the hearing was held on August 11,1958. The affiant and Horace J. 
Donnelly, Jr. were among those present. 

The minutes of the regular meeting of the Agency held on September 
9,1958 reflect that the proposal was considered and accepted as shown on 
the attached extracts of the minutes of said meeting. (Exhibit 7). 


/s/ John R, Searles, | Jr. 
Executive Director and Secretary 
Board of Directors 

| 

| 


[JURAT dated October 28, 1958. ] 
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EXCERPTS FROM GOVERNMENT EXHIBIT A 
[ Attached to Defendants' Motion for Summary Judgment] 


URBAN RENEWAL PLAN 
SOUTHWEST URBAN RENEWAL PROJECT AREA C 


A Report of Existing Conditions and A Plan for Urban Renewal 
Adopted on April 5, 1956 by the National Capital Planning Commission 


EXPLANATORY STATEMENT ON ORIGIN AND DEVELOPMENT 
OF THE 
SOUTHWEST URBAN RENEWAL PLAN FOR PROJECT AREA C 


The Urban Renewal Plan for Project Area C accompanying this re- 
port was prepared by Webb & Knapp, Inc., in accordance with a Memo- 
randum of Understanding approved by the District of Columbia Redevelop- 
ment Land Agency on March 15, 1954. The Plan has been submitted to 
and adopted by the National Capital Planning Commission in accordance 
with the Provisions of the D. C. Redevelopment Act of 1945 and the 
Housing Act of 1949, as amended. 

The Project Area C plans are modifications generally of the Land 
Use Plan for the Southwest Survey Area, adopted by the National Capital 
Planning Commission on October 24, 1952, with boundaries altered both 
by extension and contraction. The principal extensions are the addition 
of the area north of the railroad to Independence Avenue, embracing the 
balance of the territory in the Southwest previously authorized for ac- 
quisition under the Public Building Act of 1926 as amended, and the inclu- 
sion of the so-called Wholesale Produce Market. The principal contrac- 
tions or eliminations have been due to the establishment of Project Area 
C-1 and an NCHA low-rent housing project as separate entities for plan- 
ning and execution. The area south of M Street and east of Canal Street 
was aiso eliminated. 

The Southwest Survey Area Plan adopted in 1952 was intended to, 


serve as the general framework or guide of development for the planning 


of specific project areas and was not in itself a project plan. It in- 
cluded the features or requirements of the Comprehensive Plan only in 
sufficient detail and extent as necessary to illustrate the relationship of 
the redevelopment plan for Project Area B to the Comprehensive Plan. 
The adopting resolution specifically stated that the land use plan for the 
Survey Area was subject to development, modification or amendment 
from time to time as the planning of additional project areas proceeded. 
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The 1952 plan was based upon certain conditions, considerations, 
premises or limitations which have since been modified in some respect. 
These were: | ! 
1. The decision by the United States Supreme Court that re- 
moved restraints upon the freedom of the Commission to 
make major alterations in the existing land use pattern of 


the area. | 





2. The sponsorship of an area-wide plan by a single prospec- 
tive redevelopment corporation, again providing the free- 
dom to make major changes in land use, street layout, etc. 
not possible as a practical matter under a series of smaller 
projects. : 

3. The passage of the Lease-Purchase Act of 1953 and of 
other legislation reviving earlier plans for completion of 
the public building program in Southwest Washington. 

4. A change in the situation with respect to the wholesale mar- 
ket, as revealed by a special study made for the Redevelop- 
ment Land Agency in May 1955, which showed that it was 
both economically feasible and physically desirable to move 
the market from its present location in the area west of 
10th Street and therefore advisable to include the area with- 
in Project C. | 

De A change in the location and land area requirements of the 
multiple interchange between the Southwest Expressway 
and its connections to the business district, to the Inner 
Loop to the west and to the Potomac bridges to the south, 
facilitated by the decision to abandon the Wholesale Market 
Area. 

6. Statements by both the Redevelopment Land Agency a the 
District Government that financial resources would be avail- 
able for carrying out the additional property acquisitions 
required for an enlarged planning area and for the public 
improvements which would be the responsibility primarily 
of the Agency and the District Government. | 





32 
Accompanying the Webb & Knapp Memorandum of Understanding 
of 1954 was a schematic proposal for the redevelopment of the Southwest 
Area differing from the 1952 adopted Survey Area Plan in several basic 
respects. Among other things, the memorandum set forth as pre- 
requisits to Webb & Knapp participation in the development of a definitive 
plan the following: 
1. The the general engineering economic and development 
studies proposed to be made by Webb & Knapp would be de- 
voted to land for private use rather than public use, and 
that these studies would be based upon the schematic pro- 
posal prepared by Webb & Knapp at that time. 
That any proposal of Webb & Knapp for the redevelopment 
of the Proposal Area will be contingent upon a commitment 
on the part of :appropriate public agencies for the commence- 
ment and completion of the construction within a reasonable 
time of a major esplanade entrance to the area on 10th Street 
between Independence Avenue and the waterfront, and all 
related facilities related thereto as may be specified in the 
approved Plan. 
After formal submission of the Webb & Knapp schematic proposal 
in December 1954 to the National Capital Planning Commission, a isys- 

tematic review of the proposal was begun by the Planning Commis- 
sion through a committee of the Commission and through its staff.Co- i 
ordinating Committee. The purpose of this review was to reconcile the 
schematic proposal and the Survey Area Plan in the light of the changed 
conditions and limitations. 

he project plan submitted by Webb & Knapp and adopted by the 
Commission at its April 1956 meeting is the result of nearly a year's 
intensive work on the part of the public agencies concerned in the re- 
development of Southwest Washington. The Webb & Knapp organization 
has, as the result of the review, made major modifications in its origi- 
nal proposal to meet essential or fundamental requirements of not only 
the Commission but the many public agencies concerned. 
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The Webb & Knapp plan as now submitted conforms generally with 


| 
| 
j 
i 
i 
I 


the Commission's basic plan of 1952 as to the street system and, with 
certain acceptable exceptions, to the general distribution of primary land 
use allocations and locations proposed in the 1952 plan. | 
Among the changes there were certain basic proposals in the 1952 
plan which were abandoned, chief of which was the establishment of a 
major second commercial service and supply area between the Express - 
way and the railroad, tied in with the existing wholesale market. Another 
major change, though outside the Survey Area, was the abandonment of 
the so-called *‘Wineglass Plan" for 10th Street, one result of which was 
to make it impractical for the Smithsonian Institution to have the location 
and area which they requested for the National Air Museum. | 





Thus, through a process of cooperative effort, extended technical 
studies and reconciliation of most objectives, the original Webb & Knapp 
proposal was changed and developed to the point where it is now believed 
to be acceptable to each of the agencies of the Federal and District Gov- 
ernments involved in its execution. The plan adopted by the Planning 


Commission, of course, supersedes the 1952 Southwest Survey Area Plan. 
* * Ke ime 
Housing -- Most of the residential structures in the Urban Renewal 

Area are more than 50 years old. They are usually of brick with two 





stories, first floors at grade, and no basements. Designed for single- 
family occupancy, a great many now are in multiple use. The present 
dwelling units are shown graphically by blocks on Plate No. 10, and 
statistically in tables appearing in Appendix C. The only part of the 
Urban Renewal Area where any considerable number of the residential 
structures is satisfactory is the southeast corner where there are 279 
units of public housing and a number of relatively new flats and apart- 
ment houses. | 
Fifty-two percent of the 4283 dwelling units in Project Areas C-1 
and C are substandard as to facilities, maintenance and occupancy; 76 
percent are substandard on factors of deterioration. The greatest con- | 
centration of substandard dwelling units was found in Project Area B, 


Le | 
| 
| 
| 
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where 64.3 percent fell in the first category and 79.7 percent fell in the 
second category. | 

In the Urban Renewal Area, dwelling units average 64.5 percent 
with four or more rooms. There are four or more persons per dwelling 
unit in 49.6 percent of the dwelling units in the Urban Renewal Area. 

Ownership and Rents of Residential Structures -- Home ownership 
in the Urban Renewal Area is the exception rather than the rule. This is 
particularly true where the condition of the dwellings is poorest. In the 
Urban Renewal Area only 21 percent of the dwellings are owner-occupied. 
It is important to point out, however, that the mortgage structure of many 
of the sales in the area has resulted in the owners" having extremely 
small equities in their properties. Frequently, there are as many as 
three trusts on a single transaction. 

Of those families in the Urban Renewal Area who rent their dwell- 
ings, only 16.3 percent pay more than $50 per month. 

Family Income -- In the District of Columbia the annual per capita 
income is higher than in almost any other city in the country. However, 
in the Southwest Urban Renewal Area incomes are known to be consider- 
ably below city-wide averages. Even so, a substantial proportion of the 
families have incomes above the low-income level. For example, 43 
percent of the families in the Urban Renewal Area reported incomes over 
$250 per month. The highest incomes usually are those of businessmen, 
most of whom have their businesses in the Southwest. 

Employment Centers -- Opportunities are excellent for employ- 
ment of the present and fyture population in and about the Southwest Area. 
Government installations provide the largest single source of employment 
Since the Urban Renewal Area is virtually surrounded by government of- 
fices. In addition the central business district of Washington is close by 
as well as the Union Station and the Naval Gun Factory. Proposed 


second commercial uses in Projects B, C-1, and C will also provide a 
substantial number of employment opportunities. | 


* * 
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THE URBAN RENEWAL PLAN FOR PROJECT AREA 


Prepared by Webb & Knapp, Inc. 
March 1956 7 





The plan for the redevelopment of Southwest Washington which 
Webb & Knapp, Inc. has prepared under the Memorandum of Under- 
standing with the District of Columbia Redevelopment Land Agency seeks 
to provide a complete community in the Southwest, integrated with the 
city as a whole. Four major elements are fundamental to the success of 
this plan: ! 


The “Tenth Street Mall which links Southwest Washington 
to the rest of the city. | 


i 
| 


The Plaza and 


The Waterfront which serve as focuses of interest for the 
Capital as a whole. | 


The Residential Neighborhood which aims to _ provide a 
model community to serve family living in all its needs. 


The Tenth Street Mall 


This element satisfies the need to provide an effective bridge be- 
tween Southwest Washington and the city as a whole. The Pennsylvania 
Railroad cuts off residential Southwest Washington, not only physically 
but psychologically. A striking approach is necessary to overcome 
this handicap. | 





The Tenth Street Mall is designed to create a dramatic entrance 
to the Southwest. A wide and impressive span, flanked by stately gov- 
ernment buildings, the Mall provides a logical and desired entranceway 
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from the Great Mall into the Southwest area. The Mall terminates in 
a circular overlook providing motorists or pedestrians a grand view 
of the waterfront and residential Southwest Washington. Roadways 
descend from the Overlook into the residential neighborhood. 


This entrance to Southwest Washington is the key" to the re- 
development of the area. It is basic to removing the “other side 
of the tracks” stigma and establishing the area as a desirable residen- 
tial community. This is fundamental to the successful redevelop- 
ment of the Southwest. 


The Plaza 


The Plaza is a nineteen and one-half acre area opening off of the 
east side of the Tenth Street Mall. It is designed to provide space for 
what has been a long-felt need in the National Capital, a unified cultural 
and entertainment center. Most recent manifestation of such a need 
is the creation of the Auditorium Commission (in 1955). The Plaza 
is one of the sites being considered for the auditorium complex. 


The Plaza is envisioned as a focal point of national and city- 
wide interest. Here the tourist may find his primary orientation to 
the Capital -- perhaps by way of a central tourist center. A cultural 
complex of theatres, restaurants and the like will allow him to savor the 
best of America's cultural flavor and entertainment talent. Such a center 
will also provide a place for other nations to display their cultural wares. 








ss 
National learned and scientific societies may find the Plaza a convenient 
place to locate. ) 
Auxiliary needs, such as parking, will be provided beneath the 
Plaza, permitting the surface to be an unobstructed general pedestrian 
concourse. | 
In short, the Plaza is envisioned as a cultural center for ee 
ton, the Nation, and perhaps. aeven the world. 
The Waterfront | 
A major attraction of Southwest Washington is the Waterfront with 
its seafood restaurants and marine activity. The ata plan 
seeks to enhance this important element. 
At present most of this marine activity is cramped into too small 
a space, spilling out across Maine Avenue. The plan seeks to. offset this 
by curving Maine Avenue to provide space for new, well-designed marine 
commercial uses. At the same time, the land side of Maine Avenue 
3 will make a park area directing the attention of the passer-by to the 
waterfront while providing amenity to the residences abutting the parks. 
In the design of the Waterfront itself, buildings will be spaced to 
preserve strategic vistas of the yacht basin and marine activities from 
Maine Avenue, the Mall Overlook, and the several street approaches 
to the Waterfront area. ! 
The land for the Waterfront will remain in public ownership and 
be leased to private developers. The redevelopment plan is in accord 
with the plans of the Corps of Engineers for the development of ! the 
waterfront, : 
The Residential Neighborhood po 
The final element -- and the ultimate justification for the redevelop- 
ment of Southwest Washington -- is the residential neighborhood. The 
present proposal for Area C, combined with the planned developments 
for Area B and Area C-1 and public housing will create an area of 
homes, shopping, schools, parks, churches -- all that is necessary to 
meet the needs of the people residing in the Southwest Area. i . 
Generally, this residential community is bounded by tle F Street 
Expressway, South Capitol Street, P Street, and Maine Avenue, 
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Within Area C two basic types of housing are proposed -- elevator 
apartments and town houses, the latter grouped into residential squares. 
The six proposed elevator apartment buildings, eight stories high, are 
distributed throughout Area C in a manner designed to achieve a bal- 
anced diversity of visual appeal and to maintain an openness to light and 
air for both apartment house dwellers and occupants of the row houses. 
Each apartment house will contain, roughly, 230 units. The total number 
of units cannot exceed 1400. | 

The units within the elevator apartments will range in size from 
efficiencies to two-bedroom units with the possibility of some three- 
bedroom apartments being included. All apartments will be air- 
conditioned and will be provided with off-street parking. Tot-lots will 
be provided for small children, and all elevator structures are adjacent 
to neighborhood parks or public open space. 

Rentals cannot be predicted accurately at this time, but they may 
range from roughly $90 for an efficiency to $150 and up for two-bedroom 
units. Construction costs will be the primary factor in determining these 
rents. 

The residential square is the basic scheme for the town houses or 
row houses provided for family living in Area C. It is hoped that the 
houses can be sold rather than rented. Home ownership is the firmest 
foundation for neighborhood stability. 

The residential square consists of town houses arranged in rows 
bordering a central, open space for the common use of all families living 
on the square. Each house will have its own small back yard in addition 
to access to and use of the common which consists of about 30 percent 
of each square. This common area would be restricted as to use by a 
legal device that also would guarantee each homeowner use of the area. 
These residential squares can be seen in the illustrative Site Plan, 

Plat No. 5. 

The large common area is, in effect, the pooling of the back 
yards of each house. Consequently, each family has, for all practical 
purposes, a much larger lot and space for activities prohibitive in 


‘e 
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conventional back yard. Play space for small children and quiet green 
areas for adult pastimes give to each family the pleasure of a private 
park. Privacy is available in the individual walled patios while oppor- 
tunity for group activity is provided. The residential square provides a 
suburban spaciousness for in-town locations. ! 

The town houses are planned to provide housing for families of 
moderate and above incomes. Approximately 1000 units would be built. 
Of these roughly half would have two bedrooms, 35 percent three bed- 
rooms and 15 percent four or more bedrooms. The houses will be three 
stories in height, with parking, utilities, and a garden-terrace /room on 
the first floor. The living rooms face the green common, away from 
the streets and traffic. Streets around the squares are designed to dis- 
courage through-traffic, and a general quiet atmosphere will be enhanced 
by retention of shade trees which line the streets of Southwest Washington 
today and by such additional planting ‘as may be necessary. : 

Rental housing in the form of flats and walk-up apartments may 
also be constructed in Area C. Webb & Knapp prefers, however, to pro- 
vide as much sales housing in the form of residential squares as pos- 
sible. Home ownership is of importance in redeveloping the Southwest 
and greater livability can be achieved through the owner occupied town 
house in the residential square than through the flat or walk-up apart- 
ment. FHA has also suggested caution in the provision of walk-up apart- 
ments in Area C at this time because of the number provided elsewhere 
and the possibility of their being constructed in Area B. : 

Webb & Knapp has consulted FHA and a private housing market 
consultant in determining the distribution of the dwelling types proposed 
in the illustrative site plan. The number of elevator units (1400) in the 
locations shown on the plan meet marketability requirements. The rents 
proposed are within the market range and advice received to date indi- 
cates the demand for these units will be considerable. | 

The town houses within the residential squares will meet a heavy 
demand for sales housing of this type. Webb & Knapp has. been informed 
the demand for such units is quite large. These units will vary in price 


| 
\ 
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and will meet the needs of a variety of income groups. The housing pro- 
posed is economically feasible. 

The Town Center serves the families of Areas C, C-1, B and public 
housing developments in Southwest Washington. This is the hub of the 
residential community. The Town Center incorporates two basic functions: 
community shopping and community activities. 

The market area for the commercial core of the Town Center and 
the size of shopping area needed to serve the Southwest has been studied 
in detail. Such a shopping center is designed as a community shopping 
center. It is not intended to serve an area larger than the Southwest; 
it is not a regional shopping center; it will not compete with downtown 
Washington. The Southwest is a natural market area for a neighborhood 
shopping center. Its boundaries -- the Washington Channel, P Street, 
South Capitol Street, the Mall -- are major ones. They form a defini- 
tive perimeter and discourage travel outside the area for neighborhood 
shopping. At the same time, these boundaries discourage shopping from 
other areas, except for some business that might result from through 
traffic. In short, the Southwest is the market area for the Town Center. 

The second goal is equally important. A unifying factor is most 
important within the residential neighborhood. Even as the Mall, Plaza 
and the Waterfront tie the Southwest to the rest of Washington, so a bin- 
der is necessary for the community itself. Established at the very heart 
of residential Southwest, the Town Center provides an area common to 
the whole community and forms a link between the several sections. 

The community aspects of the Town Center -- the four churches, 
parks, library and other common facilities -- provide the basis for the 
concept of "town center" rather than merely "shopping center." It is 
the core area for all community activities, and the design reflects the 
scope of separate and interrelated activity. Sunday and evening programs 
at the churches will maintain life and busy-ness in the Town Center after 
the daytime commercial activity ceases. The meeting rooms of the 
churches, the library, and the nursery school provide the neighborhood 
with space for community assembly. 


\ 
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Schools, community houses, and other neighborhood facilities are 
distributed throughout the area. Linking all together is a combined sys- 
tem of neighborhood parks and streets. Perimeter roadways carry 
through-traffic around the residential neighborhood while an interior 
street system is designed to discourage heavy, rapid traffic, yet give 
access to all portions of the community. | 

This comprehensive plan, then, creates a well-knit but diversi- 
fied residential neighborhood. While complete in itself, it does not stand 
isolated from the rest of the city. It has at least one feature within it 
of city-wide interest -- the Waterfront -- whose restaurants and marine 
activities draw people from all over Washington. The major physical 
link to the rest of the city is provided by the Tenth Street Mall which 
gives a dramatic and pleasing entree to fhe Southwest. Finally, the area 
is given a focus of national interest by the Plaza and its diversified 
cultural activities which make it a showplace for the Southwest and all 
of Washington. | 

The Webb & Knapp plan has sought to create a true unity in this 
redevelopment plan -- a unity of home and neighborhood, neighborhood 
and city. | 
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Appendix A to Government's Exhibit A 
[Attached to Motion for Summary Judg- | 
ment] page 1 ! 


NATIONAL CAPITAL PLANNING COMMISSION 
STATISTICAL SUMMARY | 








March 1956 : 
Urban Renewal Area Project Area C 
is Size of Area Acres Percent Acres Percent 

Gross Area 600 100 442 100 
Right-of-way 273 46 «212 | 48 
Net Area 327 54 230-52 

2. Existing Land Uses | 
Vacant 9 i; * 6 1 
Residential 150 25 94 | 21 
1st Commercial | 29 9) 23 | +) 
2d Commercial 70 12 61 14 
Public & Semi-public 59 10 42 ‘(10 
Streets & Alleys 283 — _47 216 | _ 49 
Total 600 100 442 100 

3. Proposed Land Uses | 
Residential 126 21 66 | «15 

ist Commercial 41 7 39 | 

2d Commercial 39 7 30 
Public & Semi-public 121 20 95 | 22 
Streets 207 34 161 = 36 
Expressway _66 au 1 11 





Total 600 100 442 100 





46 


Appendix E to Government's Exhibit A, 
[Attached to Motion for Summary Judgment] 


NATIONAL CAPITAL PLANNING COMMISSION 
SPECIFICATIONS 
OF THE 
URBAN RENEWAL PLAN 
FOR 
SOUTHWEST URBAN RENEWAL PROJECT AREA C 
April 5, 1956 


PURPOSE 

This Urban Renewal Plan has been prepared to enable the Agency 
to exercise the power granted to it under the Redevelopment Act. The 
undertaking of the Urban Renewal Project shall be in accordance with 
the Urban Renewal Plan. The purpose of the Urban Renewal Plan is 
to secure, on the one hand, the elimination of the present slum and 
blighted conditions prevailing in the Project Area, and, on the other, 
the redevelopment of the Project Area for the uses established by the 
Urban Renewal Plan. 

The Urban Renewal Plan is the basic guide and enabling document 
for agreements and covenants between the Agency and (1) any Urban Re- 
newal Company or companies or any individual or partnership authorized , 
to undertake the redevelopment of any part or all of the Project Area, 
and (2) any agency of the Federal or District of Columbia Governments 
whose participation is required to carry out any portion of said plan. 

RELATIONSHIP TO LOCAL OBJECTIVES 

The Urban Renewal Plan for the Project Area is designed to carry 
out a portion of The Comprehensive Plan for the National Capital, as 
published in 1950, and as subsequently amended or detailed. The prin- 
cipal local objectives of the Comprehensive Plan which are met in the 
Urban Renewal Plan for the Project Area are: 
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1. To re-establish Southwest Washington as a major physical and 
economic asset to the city of Washington, appropriate to the National 
Capital. ! 
2. To continue in the Project Area residential neighborhoods 
near the central business district and within walking distance of nearby 
government offices and establishments, and to provide opportunities 
for owner occupancy of individual residential units. 





3. To provide suitable locations and good environment for a 
cross-section of housing types and accommodations needed = market- 
able in the District. | 

4. To create well-planned, cohesive neighborhood units which 
will eliminate slum and alley dwellings and which can be maintained 
against blight and deterioration. 4 

5. To provide adequate sites for schools, parks, recreation areas 
and other public uses. 

6. To allocate land in the Project Area for the Southwest Express- 
way. 

7. To provide for major thoroughfares of city-wide is ees 
in accordance with the Comprehensive Plan, and for an internal street 
system permitting good local traffic distribution and yet discouraging 
through traffic on residential streets. 

8. To provide a new and more agreeable entrance to the South- 





west along Tenth Street, and to give the waterfront area a more direct 
connection with the Mall, government buildings and the central business 


i 


district. a 
9. To provide sites for Federal office buildings within a South- 
west section of the District of Columbia to replace temporary govern- 
ment office buildings in accordance with "An Act to Amend the Public 
Building Purchase Contract Act of 1954" (P. L. 150, 84th Congress), 
approved July 12, 1955. 
10. To provide sites for major public buildings and on i . 
along the south side of Independence Avenue in general accord with the 


Commission's Plan for the Development of the.'Central: Area. 
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11. To provide a modern town center as a focus for the surround- 
ing residential neighborhoods with essential commercial and community 
facilities including off-street parking, parks and sites for churches. 

12. To provide a site for a cultural, scientific, and communi- 
cations center in the National Capital. 

13. To develop the waterfront within the Project Area shoreward 
of the approved bulkhead line for service to the marinas, for com- 
munity recreational facilities, for access and service to pier structures, 
and to correlate such development with the Corps of Engineers’ approved 
plan for small boat basins and piers in the Washington Channel. 

14. To provide areas for limited second commercial uses 
appropriate to the strategic location of the Project Area. 

15. To preserve significant historic structures wherever possible. 

16. To provide maximum opportunity for development by private 
enterprise. 

GENERAL REQUIREMENTS 

1. Every urban renewal company, individual and partnership 
carrying out this Urban Renewal Plan shall comply with all applicable 
laws, rules, regulations and requirements of the District of Columbia 
and Federal Government, as the same may be amended from time to 
time, except such provisions of such rules, regulations and require- 
ments as conflict with this Plan. Every urban renewal company, indi- 
vidual and partnership carrying out this Urban Renewal Plan shall also 
comply with all provisions of the Zoning Regulations in effect on the 
date of the adoption of this Plan, as modified by specific provisions of 
this Plan. 

2. Structures to be erected in the vicinity of the waterfront on 


lands subject to inundation by floods from the Potomac and Anacostia 


Rivers shall be so designed and used as to minimize damage due to 
flooding. 

3. The land use allocations designated on the Land Use Plan shall 
be approximately as follows: 
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Acres Percent 
Residential -- Total 65.6 ! 14.8 
Row Houses, Flats and ! 

2 to 3-story Apartments 48.7 11.0 
Elevator Apartment Houses 16.9 8. 8 
Limited First Commercial -- Total 39.4 9,0 
Town Center 13.7 8. 1 
Waterfront 6.0 i. 4 
Plaza 19.7 4.5 
Limited Second Commercial--Total 25.3 6 
Railroad -- Total 4,4 1.0 
Public and Semi-Public -- Total _ 95.0 | 21.5 
Schools and Recreation 19.4 4.4 
Parks 14.6 3.3 
Public Community Uses 2.3 0.5 
Public Building Sites 51.4 11.6 

Churches, Community Houses, | 
Institutions 7.3 1.7 
Public Thoroughfares -- Total 211.9 ' 48.0 
Expressway 51.4 it..8 
Streets 160.5 36.4 
GRAND TOTAL 441.6 100.0 


The foregoing allocations are the basis for the calculations set 
forth elsewhere in the Urban Renewal Plan relating to the type and num- 
| 
ber of dwelling units. | 
REQUIREMENTS OF THE PLAN RELATING TO 
PRIVATE DEVELOPMENT OR USE 


1. RESIDENTIAL USE: All areas designated on the Land Use 
Plan for residential use shall be subject to the provisions of the resi- 
dential 60-foot "B" area district of the Zoning Regulations, except that 
in areas designated on such Plan for elevator apartments (with an allow- 
able maximum density of 87 dwelling units per net acre), buildings may 
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be erected to any height not to exceed 90 feet nor more than 8 stories 
in height as permitted under the terms of Paragraph 12, Section XII 
of the Zoning Regulations, but provided that all yard and court require- 
ments of the "B” area district and the coverage requirements of these 


Specifications are met and complied with. 

A. Type: The Urban Renewal Plan provides for approximately 
2300 to 2800 dwelling units to be distributed as follows: 

Not to exceed 1400 dwelling units in the areas designated for ele- 
vator apartments on the Land Use Plan. 

The remaining dwelling units shall be in buildings not more than 
3 stories in height. At least 40 percent of such remaining dwelling 
units shall be in row houses or flats. 


B. Density Requirements: The maximum net density (dwelling 
units per net acre) for each dwelling type shall be: 


(1) Type of Dwelling Dwelling Units per Net Acre 
Row House 25 
Flat 40 
2-3 Story Apartment 
Elevator Apartments 87 
(2) Basis for Density Computations 
a. For each row-house, flat and 2 to 3-story apartment 
house, density shall be computed on the basis of the area of the lot on 
which located; except that where an area surrounded but not crossed by 
public streets is planned for row houses with a common open space for 
light, air and recreation, density may be computed on the basis of the 
combined area of lots occupied by such row houses and of the area of 
the common open space. For such exception a density of 30 dwelling 
units per net acre shall be permitted, provided that no single lot ex- 
clusive of the common open space shall be less than 1000 square feet 
in area, and provided further that access to and use of the common open 
space for all dwelling units included in such computation shall be pro- 
vided through appropriate legal instruments. 
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b. For groups of single-family dwellings, apartment 
houses or flats or a combination thereof developed under Paragraph 12, 
Section XIX of the Zoning Regulations, density shall be computed on the 
basis of the area of the lot on which located. When two or more groups 
are located on contiguous lots the computation may be made on the basis 
of the combined lot areas of the groups, using the density requirements 





of each type comprising the group; provided, however, that the density 
on any one lot shall not exceed by more than 10 percent the density re- 
quirement applicable to that lot as set forth in these Specifications. 

c. For elevator apartments, density shall be computed 
on the basis of the area of the lot on which located. Two or more ele- 
vator apartment houses on contiguous lots may be grouped together for 
such computation, provided that the maximum density for any one lot 
shall not exceed by more than 10 percent the requirement set forth in 
these Specifications. ! 

d. The net density area under the terms of these para- 
graphs shall include, when applicable, the increase in assumed lot size 





as specifically set forth under the provisions of Paragraph 2, Section 
XIX of the Zoning Regulations. | 


C. Coverage Requirements: The coverage by types of dwellings 
shall not exceed the following: 


(1) Type of Dwelling Percent of gaeas e 
Bow House 30 = 
Flat 35 
2-3 Story Apartment 35 
Elevator Apartment 30 


(2) Basis for Coverage Computation: | 
a. For each row-house, flat and 2 to 3-story apartment 


house, the coverage shall be computed on the basis of the area, ‘of the lot 
on which located; except that where an area surrounded but not crossed 
by public streets is planned for row-houses with a common open space 
for light, air and recreation, coverage may be computed on the basis of 
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the combined area of lots occupied by such row-houses and of the area 
of the common open space. For such exception, a coverage of 40 per- 
cent may be permitted. Access to and use of the common open space 
for all dwelling units included in such computation shall be provided 
through appropriate legal instruments. 

b. For groups of single-family dwellings, apartment 
houses or flats or a combination thereof developed under Paragraph 12, 
Section XIX of the Zoning Regulations, coverage shall be computed on 
the basis of the area of the lot on which located. When two or more 
groups are located on contiguous lots the computation may be made on 
the basis of the combined lot areas of the groups, using the coverage 
requirements of each type comprising the group; provided, however, 
that the coverage on any one lot shall not exceed by more than 10 per- 
cent the coverage requirement applicable to that lot as set forth in 
these Specifications. 

c. For elevator apartments, coverage shall be com- 
puted on the basis of the area of the lot on which located. Two or more 
elevator apartment houses on contiguous lots may be grouped together 
for such computation provided that the maximum coverage for any one 
lot shall not exceed by more than 10 percent the requirement set forth 
in these Specifications. 

d. The net coverage area under the terms of these para- 
graphs shall include when applicable, the increase in assumed lot size 
as specifically set forth under the provisions of Paragraph 2, Section 
XIX of the Zoning Regulations. 


D. Parking: Minimum off-street parking area for motor driven 
vehicles shall be provided as required under Section XIV(c) of the 
Zoning Regulations except that all parking spaces shall be surfaced and 
one parking space shall be required for each two dwelling units in apart- 

ment houses. 


E. Piay Space: Play space for pre-school age children, equivalent 
to 40 square feet per dwelling unit, shall be provided in connection with 
any 2 or 3-story apartment house; and 20 square feet per dwelling unit 
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in connection with elevator apartment houses. Such space shall be part 
of the lot on which the apartment house is located, but a common play 
space serving buildings on contiguous lots may be provided. | 

F. Protective features along Expressway: Appropriate fencing, 
walls, screen planting, accessory structures or uses shall be provided 
on the property between any residential building and the expressway. 

No residential structure shall be located closer than 40 feet from a 
right-of-way line of the Southwest Expressway, including the right-of- 
way of any interchange roadway of the Southwest Expressway. : 

G. Preservation of Certain Private Structures: The Agency may 
permit certain structures to remain provided they have significant 
historical or community value, and that such structures conform to the 
uses prescribed by the Urban Renewal Plan and are properly maintained. 
Agreements shall provide that the use of the structure may not be 
changed or altered without specific consent of the Agency. i 

2. LIMITED FIRST COMMERCIAL: All areas designated on the 
Land Use Plan for Limited First Commercial use shall be subject to 
the provisions of the First Commercial 60-foot "C" area aa 3 of the 
Zoning Regulations modified or limited as follows: ! 

A. Town Center: I. 





(1) Use: In this area all buildings and premises may be 
used for any use permitted in the First Commercial District except the 
sollowing: | . 

a. Department stores, but permitting — os stores 
and generai dry goods stores. 


| 





b. Dwelling units, but permitting those necessary for 
custodial purposes. : 
c. General office buildings, but permitting offices for 
occupancy by professional and other services serving the Southwest area. 
(2) Parking: Off-street parking area shall be provided in 
the ratio of a minimum of two (2) square feet of parking area to each 
square foot of retail sales or service area exclusive of automobile serv- 


ice stations. — 
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(3) Loading: Off-street loading and unloading space shall 
be provided in addition to parking area. 

(4) Access: Provision shall be made for vehicular and 
pedestrian access and movement between the elements of the Town 
Center and to and from these elements and all abutting streets. 

B. Waterfront: 

(1) Use: Land in this area shall be retained in public owner- 
ship but may be leased by the Agency for the construction and develop- 
ment of private commercial uses. Such uses shall be restricted to 
restaurants, marine stores and other retail and service establishments 
related to waterfront activities and permitted in a First Commercial 
District. 

(2) Building Intensity: Buildings along the waterfront shall 
be designed and located so as to permit optimum visibility of the water- 
front and adequate public access to the waterfront facilities from Maine 
Avenue. The sum of the lengths of buildings to be constructed in the 
waterfront commercial area shall not exceed 1000 feet, a distance equal 
to approximately fifty (50) percent of the waterfront commercial area as 
measured along the bulkhead line. No building shall be longer in its 
maximum dimension than 400 feet, nor shall there be less than 100 feet 
between buildings. No such building shall be more than thirty (30) feet 
in height. 


(3) Parking: Off-street parking area shall be provided in 
the ratio of one and one-half (1-1/2) square feet of parking area to each 


square foot of retail sales or service area. For users of the boating 
facilities, there shall be provided in addition parking area for not less 
than 200 motor driven vehicles. 

(4) Loading: Off-street loading and unloading space shall 
be provided in addition to parking area. 

(5) Access: Provisions shall be made for vehicular and 
pedestrian access and movement among the elements of the waterfront 
Limited Commercial Area and between Maine Avenue, the parking area 
and the 30-foot public street along the bulkhead line. 
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C. Plaza: 

(1) Use: The area located generally between 10th, D and 
6th Streets and the Southwest Expressway shall be developed as a plaza 
to provide special cultural, entertainment, communications and tourist 
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facilities and uses appropriate to the National Capital. Uses within the 
Plaza may be either public, semi-public, or of a limited commercial 
nature or a combination thereof. These uses may include auditoria, 
convention halls, broadcasting studios, exhibition halls, public infor- 
mation centers, museums, professional schools, and other uses 
similar to, compatible with, or necessary to serve the above. i Such 
other uses may include those permitted in a first commercial district 
except department stores, dwelling units (except in hotels or for cus- 
todial purposes), general clothing stores, general retail food stores 
and gasoline service stations. : 

(2) Parking: Off-street parking area to serve the uses 
within the Plaza and to meet general off-street parking needs shall be 
provided for not less than 2000 motor driven vehicles. | 

(3) Loading: Off-street loading and unloading space for 
buildings in the Plaza shall be provided so far as possible separated 
from parking areas and roadways provided for the general public use. 

(4) Access: The Plaza may be constructed at a level above 
Seventh and Ninth Streets and D and E Streets provided that a vertical 
clearance of at least 14-1/2 feet from the crown of the roadway is main- 





tained. Seventh, Nimband Tenth Streets may be permitted to overpass 
the Southwest Expressway provided that a vertical clearance of at least 
14-1/2 feet from the crown of the roadway is maintained. ! 


(5) Connections with Tenth Street: Connections between 
Tenth Street and the Plaza shall be provided. | 
3. LIMITED SECOND COMMERCIAL: All areas designated on 
the Land Use Plan for Limited Second Commercial use shall be subject 
to the provisions of the Second Commercial 60-foot ''C" area district 
of the Zoning Regulations except that the following uses shall not be 
permitted: blacksmith or horseshoeing establishments; carting, ex- 


press, hauling or storage yards, contractor's plant or storage yards; 
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cooperage, fuel yards; public stables or riding academies; stone yards, 
storage or baling of scrap, paper, rags, or junk; storage of abandoned 
motor vehicles, building materials or other debris; and crematories. 
Provision shall be made for off-street loading and unloading for 
the specific type of building and use proposed. In determining the ade- 
quacy of the parking space required, the Agency shall consider the num- 
ber of employees, customer characteristics and the availability of 
nearby parking space for general public use, and shall submit such re- 
quirements for approval by the Commissioners of the District of 
Columbia. 
REQUIREMENTS OF THE PLAN RELATING TO PUBLIC SPACES 
1. GENERAL: The title and jurisdiction of all publicly-owned 
areas shall remain unaffected except where a change in use may re- 
quire a change in title or jurisdiction. 
2. NEW STREETS, ALLEYS, EASEMENTS AND EXPRESSWAY: 
A. Locations: The locations of streets and alleys, ease- 
ments and the reservation for the Southwest Expressway, unless speci- 
fically dimensioned, are intended to coincide with or be an extension of 
existing locations and alignments. When locations are not definitely so 
fixed or determined, the Commissioners of the District of Columbia 


shall make such determination consistent with the intent and purpose of 
the plan. 


B. Covenants: The required width or extent of any ease- 
ment shown upon the Site Development Plan shall be determined by the 
Commissioners of the District of Columbia in accordance with actual 
need. All easements to be.retained or newly provided shall be estab- 
lished by covenants running with the land which shall be made a part of 
the land records of the District of Columbia and shall be designated on 
a plat acceptable to the Commissioners of the District of Columbia. 
Wherever. the Urban Renewal Plan requires the maintenance of an ease- 
ment for the purpose of access to existing or proposed public or private 
utilities, the use of the property subject to the easement shall be 
governed by conditions or regulations approved by the Commissioners 





y 
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of the District of Columbia providing for the maintenance, repair and 
operation of such utilities or services. Any area subject to an ease- 
ment may be used for motor vehicle parking space, or play space. 

. Minor Streets and Alleys: Minor streets, public alleys, 
easements or rights-of-way not shown on the Urban Renewal Plan but 
not inconsistent with the general intent and purpose of the plan shall be 
established in accordance with law, regulations and requirements. 

D. Access to Expressway: There shall be no access to the 
Expressway from abutting private property. | | 
3. SPECIAL PROVISIONS PERTAINING TO TENTH STREET 
AND PLAZA AREA, : 
A. Tenth Street: Tenth Street shall be re appro- 
priate to its planned purpose of being the principal entrance to the South- 





west. Area. It shall be designed and improved so as to provide access 
to and from the Plaza as well as to portions of Southwest Washington 
south of the Expressway in the vicinity of the Overlook. 3 
Where Tenth Street crosses Maryland Avenue and the part thereof 

that is occupied by the railroad, the entire 160-foot width of Maryland 
Avenue established on the original plan of the city, shall be maintained 
as an open space to provide for a vista towards the Capitol and to the 
Jefferson Memorial. Within such open space and its rectangular ex- 
tension, as shown on the Site Development Plan, no building shall be 
erected, nor shall any improvements or landscape treatment be per- 
mitted which will obstruct the vista. i 

| * B,..Plaza: Wherever the Land Use Plan and the Site De- 
velopment Plan indicate or permit a separation of grade, a vertical 
clearance of at least 14-1/2 feet from the crown of the roadway shall 
be provided and maintained, and the full width of the indicated street 
shall be spanned and kept free of encroachment by private uses above 
and below the deck of the Plaza structure, unless authorized by legis- 
lation. ! 

4. PUBLIC BUILDINGS: Within each area designated on the Land 
Use Plan as a "Public Building Site" any Federal public building develop- 
ment shall be subject to the provisions of the National Capital Planning 
| 
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Act of 1952 and Section 16 of the Act of June 20, 1938, providing for 
the zoning of the District of Columbia and to any requirements estab- 
lished thereunder. Similarly, any building constructed within the Pro- 
ject Area under the Lease-Purchase Act, approved July 2, 1954 (Public 
Law 519, 83d Congress), shall be subject to the provisions of the fore- 
going legislation and to any requirements established thereunder. 

In the case of public buildings constructed along Tenth Street by 
the General Services Administration under the Lease-Purchase Act or 
otherwise, or by any other public agency, access shall be provided 
from Tenth Street and also from such other abutting streets as may 
be required and approved by the National Capital Planning Commission. 

5. PARKS: Areas shown as parks on the Land Use Plan, and 
portions of the terminal area of Tenth Street at the Southwest Express- 
way and G Street which are not required to provide connecting roadways 
to G Street, Maine Avenue and the Southwest Expressway, shall be trans- 
ferred to the National Park Service for development and maintenance 
as park area. 

COVENANTS AND CONDITIONS OF THE LEASE OR SALE 

OF LAND IN THE PROJECT AREA 

In addition to such other terms and conditions as the Agency shall 
deem advisable, the Agency will include in the instruments of lease or 
sale of land in the Project Area conditions or provisions to effect the 
following general objectives: 

1. That the use of land in the Project Area shall conform to the 
Urban Renewal Plan as provided in Section 7(d) of the D.C. Redevelop- 
ment Act of 1945, as amended. 

2. That the purchaser or lessee of land in the Project Area begin 
and complete the building of improvements within a reasonable time. 

3. That there be appropriate covenants running with the land 
with respect to the prohibition of restrictions upon the sale, lease, or 
occupancy of ‘any land or real property in the Project Area on the basis 


of race, color or creed. 
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4, That in order to prevent speculation in land sold for rédevelop- 
ment or in leaseholds, the sale or lease of land shall be conditioned by 
obligations on the part of the purchaser or lessee to carry out and to 
conform to the Urban Renewal Plan. | 

5. That land in the Project Area be used and maintained in a 


manner to prevent a recurrence of slums and blight or as would not dis- 





advantage the general neighborhood or otherwise impair the objectives 
of the Urban Renewal Plan. | 


CHANGES OR ADDITIONS TO THE URBAN RENEWAL PLAN 
The Urban Renewal Plan may not be changed or modified except 
in accordance with the procedure outlined in Sec. 12 of Public Law 592, 
"Modifications of Redevelopment Plans." | 


PERIOD OF URBAN RENEWAL PLAN 
This Urban Renewal Plan shall remain in force and effect/for a 
period of 40 years from the date of its approval by the Commissioners 


of the District of Columbia. | 


Adopted by the National Capital Planning Commission : 


/s/ Harland Bartholomew On April 5, 1956 
Approved by the Board of Commissioners of the District of Columbia 
/s/G. M. Thornett -On November 30, 1956. | 
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Government's Exhibit B 
[Attached to motion for summary 
judgment] 
[Filed Oct. 29, 1958] 


NATIONAL CAPITAL PLANNING COMMISSION 
WASHINGTON 25, D. C. 


December 5, 1956 


Mr. John A. Remon 

Chairman, Redevelopment Land Agency 
499 Pennsylvania Avenue, N. W. 
Washington, D. C. 


Dear Mr. Remon: ~y 

The Board of Commissioners of the District of Columbia approved 
on November 30, 1956, the Urban Renewal Plan for the Southwest Urban 
Renewal Project Area "C" as adopted by the National Capital Planning 
Commission on April 5, 1956. | 

The Planning Commission has received notification from the 
District Commissioners of the approval of the plan and copies of the 
resolution of approval. 

In compliance with Section 6(d) of the D.C. Redevelopment Act 
of 1945 (60 Stat. 790), as amended, which provides that after the 
District Commissioners have approved a project area redevelopment 
plan “the Planning Commission -shall forthwith certify said plan to the 
Agency", I hereby certify to the District of Columbia Redevelopment 
Land Agency the Urban Renewal Plan for the Southwest Urban Renewal 
Project Area "C" as adopted by this Commission and approved by the 
District Commissioners. 

Two copies of the Urban Renewal Plan, designated "Book #3" and 
"Book #4", including supporting documentation as supplied by the Office 
of Urban Renewal, are forwarded herewith as true copies of the Plan. 
There also is enclosed a copy of a letter of transmittal from the Secre- 
tary of the Board of Commissioners of the District of Columbia to the 


Chairman of the Planning Commission. 
| Sincerely yours, 


[Signed] Harland Bartholomew 
Enc. Chairman 
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Government's Exhibit C 
[Attached to Motion for Summary Judgment ] 


[Filed Oct. 29, 1958] : 
NATIONAL CAPITAL PLANNING COMMISSION | 

WASHINGTON 25, D. C. | 

October 24, 1958 

CERTIFICATION | 

The attached is certified to be a true copy of a portion of the 

Minutes of a regular meeting of the National Capital Planning Commis- 
sion on October 24, 1952. | 


/s/ Donald J. Chaney 
Secretary 


(c) Southwest Survey Area | 
MOTION duly carried approving Southwest Survey Area Land Use 


Plan (NCPC File #24-294) for submission to the Commissioners of the 
District of Columbia with the following explanatory resolution: 
"WHEREAS Sec. 6(a) of the District of Columbia Redevelop- 

..£ ment Act of 1945 provides that | 
'The Planning Commission is hereby directed to make 





and, from time to time, develop a comprehensive or 
general plan of the District of Columbia, including the 
appropriate maps, charts, tables, and descriptive, inter- 
pretative, and analytical matter, which plan is inten- 
ded to serve as a general framework or guide of de- 


velopment within which the various project areas may 





be more precisely planned and calculated, and which 
comprehensive or general plan shall include at least a 
land-use plan which designates the proposed general 
distribution and general locations and extents of the 
uses of the land for housing, business, industry, rec- 


reation, education, public buildings, public reservations, 








and other general categories of public and private uses 
of the land.' ! 
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"WHEREAS the Commission has made and published a com- 
prehensive plan of the District of Columbia entitled "Comprehensive 
Plan for the National Capital and its Environs'; 
‘WHEREAS the Commission deemed it essential to develop 
further the several features or requirements of this plan for a por- 
tion of the District of Columbia designated as the Southwest Survey 


Area, to.serve as.the general framework or guide of development 


for the planning of specific project areas; 

"WHEREAS, in the opinion of the Commission, the features 
or requirements of the Comprehensive Plan have both shown on 
the Land Use Plan for the Southwest Survey Area in sufficient de- 
tail and extent to illustrate the relationship of the Redevelopment 
Plan for Southwest Redevelopment Project Area B to the Compre- 
hensive Plan, 

"BE IT RESOLVED, That the said Land Use Plan be sub- 
mitted to the Commissioners of the District of Columbia as the 
general framework or guide of development within which the Re- 
development Plan for Project Area B has been prepared and 
adopted; and 

“BE IT FURTHER RESOLVED, That the said Land Use Plan 
is subject to development, modification or amendment from time 
to time as the planning of additional project areas proceeds." 
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Government's Exhibit 1 
[Attached to Motion for Summary Judgment] 
[Filed Oct. 29, 1958] | 
National Capital Planning Commission 
RESOLUTION 
on 


THE URBAN RENEWAL PLAN ! 
SOUTHWEST URBAN RENEWAL PROJECT AREA C : 
WHEREAS, the National Capital Planning Commission has re- 
viewed available surveys and various facts pertaining to a portion of 
the Southwest Section of the District of Columbia within the boundaries 
shown on NCPC Plan No. 24-479, designated as the Land Use Plan for 
Project Area C, | 
WHEREAS, conditions of slum, blight and deterioration have been 
found to exist within the area, and | 
WHEREAS, such conditions are detrimental to the health, safety 


and welfare of the inhabitants and occupants of the specific project area 





as well as the Southwest generally, and i 
WHEREAS, the Commission prepared a Land Use Plan for the 

Southwest Survey Area, NCPC Plan No. 24-294 to serve as the general 

framework or guide of development for the planning of specific project 





areas, and 

WHEREAS, the said Land Use Plan was made subject to develop- 
ment, modification or amendment from time to time as the planning of 
additional project areas proceeded, and | 

WHEREAS, the proposed Land Use Plan and Site Development 
Plan for Project Area C as prepared by Webb & Knapp, Inc., have been 
reviewed and analyzed in relation to the Land Use Plan for the Southwest 
Survey Area and its objectives and subsequent planning considerations 
involving both boundaries and land use plan proposals. | 

BE IT RESOLVED, That the National Capital Planning Commission 
hereby adopts as the boundaries of Southwest Urban Renewal Project 


| 
i 
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Area C those boundaries shown on a part of the Urban Renewal Plan for 
the Project Area (NCPC Plan No. 24-479) and as described by metes 
and bounds in the specifications which shall govern. 

BE IT FURTHER RESOLVED, That the National Capital Planning 
Commission hereby adopts, pursuant to the District of Columbia Re- 
development Act of 1945, as amended, the Urban Renewal Plan for 
Southwest Urban Renewal Project Area C consisting of the following « 
described plans and specifications: 

1. Land Use Plan for Project Area C, NCPC file No. 24-479 


2. Site Development Plan for Project Area C, NCPC file No. 24-480 
and » 


3. Specifications for Project Area C; dated April 5, 1956. 








65 


Government's Exhibit 2 
[Attached to Motion for Summary Judgment] 


[Filed Oct. 29, 1958] 


NATIONAL CAPITAL PLANNING COMMISSION 
WASHINGTON 25, D. C. 


April 12, 1956 


Honorable Robert E. McLaughlin 

President, Board of Commissioners | 
of the District of Columbia 

Washington 4, D. C. 


Dear Mr. McLaughlin: 
In accordance with the provisions of the District of Columbia Re- 
development Act of 1945, as amended, the Commission submits here- 





with for the consideration and approval of the Commissioners of the 

District of Columbia the Urban Renewal Plan for Southwest Urban Re- 
newal Project Area C as adopted by the Commission on April 5, 1956. 
The Plan is comprised of the following: | 


1. Land Use Plan for Project Area C, NCPC File No. 
24-479, 


2. Site Development Plan for Project Area C, NCPC 
File No. 24-480, 


3. Specifications for Project Area C, all dated Apri 5, 1956. 
Forwarded herewith are certified true copies of the Land Use and 





Site Development Plans and certified true copies of the Specifications. 
In addition are certified true copies of the resolution of the Commission 
adopting the Urban Renewal Plan. | 





The Redevelopment Act provides that upon approval of the Plan 
by the Board of Commissioners, the Planning Commission shall forth- 
with certify the Plan to the District of Columbia Redevelopment Land 
Agency, which is then authorized to exercise its powers to acquire and 
dispose of land in accordance with the approved Plan. ! 





Documentary material, compiled in support of the Plan, is being 
assembled and reproduced in report form and will be transmitted as 


soon as possible. Sincerely yours, 
(Signed) Harland Bartholomew 
Chairman 
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Government's Exhibit 4 
[Attached to Motion for Summary Judgment] 


[Filed Oct. 29, 1958] 


RESOLUTION OF BOARD OF COMMISSIONERS 
OF THE DISTRICT OF COLUMBIA 
APPROVING THE URBAN RENEWAL PLAN AND THE 
FEASIBILITY OF RELOCATION 
FOR THE S. W. URBAN RENEWAL PROJECT AREA C 


1. WHEREAS, the District of Columbia Redevelopment Land Agency 
(hereinafter referred to as the "AGENCY"), has made detailed studies 
of the location, physical condition of structures, land use, environmen- 
tal influences, and the social, cultural, and economic conditions of South- 
west Urban Renewal Project Area C (hereinafter referred to as the 
"PROJECT AREA") encompassing the area generally bounded by Indepen- 
dence Avenue, Canal and D Streets, Southwest on the north, South 
Capital, 4th and 3rd Streets, Southwest on the east, P and M Streets, 
Southwest on the south, and the Washington Channel, 12th and 14th 
Streets, Southwest on the west, in the District of Columbia, (hereinafter 
referred to as the "DISTRICT") which Project is more precisely described 
elsewhere herein; and has determined that the area is a slum and blighted 
area and is detrimental and a menace to the safety, health, and welfare 
of the inhabitants and users thereof and of the locality at large, because 
of the predominance within the total number of 4, 283 dwelling units which 
exist in the area of slum and blighting conditions including, but not 
limited to the following: 

46.6% have outside toilet facilities 

47, 2% have no bath 

20.9% have an outside water supply 

11.9% are characterized by overcrowding 


17.9% have inadequate sleeping area 
10. 3% have deficient lighting 

67.9% have no central heating 

39. 0% lack installed heaters 

4. 6% of the rooms have no windows 
63. 4% of the rooms lack closets 
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11. 62.8% are substandard from an area viewpoint | 

12. 21.6% have inside cold water supply only 

13. 66.5% have no washing facilities | 

14. 16.7% lack dual egress | 
51. 2% of the dwelling units have three or more of the above basic de- 
ficiencies and the members of the Board of Commissioners for the 
District of Columbia (hereinafter referred to as the "Governing Body”) 
have been fully apprised thereof by the Agency and are aware of ‘oad 
facts and conditions; and ! 
2 WHEREAS, the Agency has reported to the Governing Body | that the 
existence of the conditions aforesaid was determined as a result of an 
interior and exterior inspection of a substantial representative number 
of the dwelling units in the area south of the right-of-way of the P. B. & 
W. Railroad and an exterior inspection of all of the dwelling units north 
of the said right-of-way; and ! 
3. WHEREAS, the Agency has applied for financial assistance (Final 
Advance) under the provisions of Title I of the Housing Act of 1949, as 
amended (hereinafter referred to as the "HOUSING ACT") and entered 
into a contract for such financial assistance (Final Advance) under such 
Act with the United States of America, acting by and through the Housing 
and Home Finance Administrator, (Contract No. D.C. R-1(A), effected 
March 21, 1956), pursuant to which Federal funds are provided for the 
planning of an Urban Renewal Project; and | 
4, WHEREAS, the National Capital Planning Commission (mebinatter 
referred.to as the "PLANNING COMMISSION") is the duly designated and 
acting official planning body for the District of Columbia and has per- 
formed the following functions pursuant to section 6 of the District of 
Columbia Redevelopment Act of 1945, as amended, (hereinafter referred 
to as the "REDEVELOPMENT ACT"): (a) prepared and published in 1950 
the General or Comprehensive Plan for the District which as amended 
from time to time, is recognized and used as a guide for the general 
development of the District as a whole; (b) adopted on April 5, 1956 the 
final boundaries of the Project Area; and (c) adopted on April 5, 1956, with 
the determination that it conformed to the General or Comprehensive Plan 
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for the District, an Urban Renewal Plan entitled "Urban Renewal Plan 
for Southwest Urban Renewal Project Area C", comprised of the follow- 
ing: (1) Land Use Plan for Project Area C, NCPC File No. 24-479 (Map), 
(2) Site Development Plan for Project Area C, NCPC File No. 24-480 
(Map), and (3) Specifications of the Urban Renewal Plan for Southwest 
Urban Renewal Project Area C, (26 page document), (all documents 
dated April 5, 1956, and hereinafter referred to as the "Urban Renewal * 
Plan"); and 
5. WHEREAS, the Urban Renewal Plan was transmitted to the President 
of the Governing Body by the Planning Commission on April 12,1956, sup- 
ported by the following supplementary material, data and recommendations ¥ 
of the Planning Commission which material, data and recommendations 
are not a part of said Urban Renewal Plan: (a) a transmittal letter; (b) 
a certified copy of the adopting Resolution of the Planning Commission ~ 
attached to certified copies of the Urban Renewal Plan; (c) a book en- 
titled “Urban Renewal Plan - Southwest Urban Renewal Project Area C" 
(a report of existing conditions and a plan for Urban Renewal) containing 
among other things, (1) an explanatory statement, (2) a description of 
the existing conditions in the Project Area; (3) an explanation and an analy- 
sis of the Urban Renewal Plan for the Project and (4) 16 Plates (showing 
existing conditions, zoning, utilities, and the relationship of other pro- 
posed aspects of the Urban Renewal Plan to local objectives) and (5) « 
certain supporting appendices and material; and 
6. WHEREAS, said Urban Renewal Plan prescribes certain land uses 
and will require, among other things, land use controls, the vacation and 
removal of streets, alleys and other public ways, the establishment of 
new street patterns, the location and relocation of sewer and water mains 
and other public facilities, and other public action; and ) 
7. WHEREAS, the Agency prepared, as a result of studies and surveys + 
of families and housing resources in the Project Area; a relocation plan 
for the relocation of families that may be displaced as a result of carrying 
out a Project in accordance with the Urban Renewal Plan; said relocation 
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plan and information and data respecting such plan was submitted to the 
Governing Body by letter on May 4, 1956, which plan and additional infor- 
mation was reviewed by the Governing Body and considered with their 
general knowledge of the conditions prevailing in the Project Area and 
of the availability of proper housing in the locality for the relocation of 





families that may be displaced from the Project Area and the Governing 
Body, by formal Resolution at a regular meeting, on May 9, 1956, found 
that the relocation plan provided a feasible method for relocation; and 

8. WHEREAS, the Governing Body on May 14, 1956, held, pursuant to 
Section 6(b)(2) of the Redevelopment Act, a public hearing, on the Urban 
Renewal Plan after giving due public notice of the time, place and subject 
matter of said hearing and at the hearing allowed all persons so request- 
ing an opportunity to be heard on the subject of the Urban Renewal Plan 
and the plan was supported by a majority of the persons who testified, 
and at said public hearing the Governing Body promulgated the above 
noted action in reference to the Relocation Plan for the Project Area by 
stating that they were satisfied that there was a feasible method for the 
relocation of the families in the Project Area, within four years, to 
decent, safe and sanitary accommodations within their means. | 
9. WHEREAS, the Agency submitted an application for a Loan and Capital 
Grant (additional financial assistance) on May 14, 1956, under the Housing 
Act and proposes to enter into an additional contract with the Housing and 





Home Finance Agency for making available said additional financial assis- 
tance for the Project; and ! 

10. WHEREAS, the Urban Renewal Plan was approved on November 20, 
1956 by the Agency, as evidenced by the certified copy of the Agency's 
resolution approving said Urban Renewal Plan and attached to the copy of 
the Urban Renewal Plan transmitted to the Governing Body; and 

11. WHEREAS, under the provisions of the Housing Act, the Housing 

and Home Finance Administrator is authorized to provide financial assis- 
tance to local public agencies for undertaking and carrying out urban re- 
newal projects; and | 
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12. WHEREAS, it is provided in Section 105 of the Housing Act that 
"Contracts for loans or capital grants shall be made only with a duly 
authorized local public agency and shall require that the Urban Renewal 
Plan for the Urban Renewal area be approved by the governing body of 
the locality in which the project is situated, and that such approval in- 
clude findings by the governing body that (1) the financial aid to be pro- 
vided in the contrat is necessary to enable the project to be undertaken 


in accordance with the urban renewal plan; (2) the urban renewal plan 

will afford maximum opportunity, consistent with the sound needs of the 
locality as a whole, for the rehabilitation or redevelopment of the urban 
renewal area by private enterprise; and (3) the urban renewal plan con- 


forms to a general plan for the development of the locality as a whole”; 
and 
13. WHEREAS, it is necessary that the Governing Body take appropriate 
official action respecting the Relocation Plan and said Urban Renewal 
Plan for the Project Area, in conformity with the Housing Act and the 
Redevelopment Act in order to permit the Agency to enter into a contract 
for financial assistance with the Government of the United States of 
America acting by and through the Housing and Home Finance Adminis- 
trator. 

NOW, THEREFORE, BE IT RESOLVED BY THE BOARD OF 
COMMISSIONERS OF THE DISTRICT OF COLUMBIA, AS FOLLOWS: 

1. That it is hereby found and determined that the Project Area 
is a slum and blighted area,which in the opinion of the Commissioners, 
is detrimental to the safety, health, morals and welfare of the inhabi- 
tants of the District, and in the opinion of the Commissioners qualifies 
as an Urban Renewal Project under both the District of Columbia Re- 
development Act,as amended, and Title I of the Housing Act of 1949, 
as amended. 

2. That the following boundaries are hereby approved for "South- 
west Urban Renewal Project Area "C": 








| 
7 | 


Beginning for the same at the intersection of the west line of 12th 
Street with the north line of Independence Avenue; and running thence 
along said north line of Independence Avenue due east to the north- 
easterly line of Canal Street (240 feet wide); thence along the said 
northeasterly line of Canal Street southeasterly to the north line of D 
Street; thence along said north line of D Street due east to the east line 
of South Capitol Street; thence along the said east line of South Capitol 
Street due south to the southwesterly line of the right-of-way of the 
P.B. & W. Railroad; thence along said southwesterly line of said rail- 
road right-of-way northwesterly to the center line of E Street; thence 





along said center line of E Street due west to the center line of 4th 
Street; thence along the said center line of 4th Street due south to the 
center line of G Street; thence along the said center line of G Street 

due west 254. 94 feet to the northerly prolongation of the west line of 

Lot 43, Square 497; thence along the westerly line of said Lot 43 and 

the northerly prolongation thereof due south to the south line of said Lot 
43; thence along the said south line of Lot 43 due east 12. 24 feet; thence 
due south 80. 33 feet to the north line of Lot 804, Square 497; thence along 
the said north line of Lot 804 due west 17.30 feet to the west line of said 
Lot 804; thence along the said west line of Lot 804 and a prolongation 
thereof due. south 162. 33 feet to the center line of H Street (80 feet wide); 
thence along the said center line of H Street due east 137, 24 feet; thence 
due north 70. 56 feet to the south line of Lot 70, Square 497; thence along 
the south line of Lots 70 and 847 due west 26. 24 feet to the west line of 
said Lot 847; thence along the said west line of Lot 847 due north 15. 27 
feet to the north line of said Lot 847; thence along the said north line of 
Lots 847 and 70 and the prolongation thereof due east 149 feet to the 
center line of 4th Street (110 feet wide); thence along the said center 

line of 4th Street due south to the center line of Eye Street; thence along 
the said center line of Eye Street due east to the east line of 3d' Street; 
thence along said east line of 3d Street due south to a point 100 feet 
north of the north line of M Street (90 feet wide); thence due east 48.58 
feet; thence due south to the south line of M Street (90 feet wide); thence 
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along the said south line of M Street due east to the easterly line of 
Delaware Avenue; thence along the said easterly line of Delaware Avenue 
southwesterly to the northerly line of N Street; thence along the said 
northerly line of N Street due east to the westerly line of Canal Street 
(240 feet wide); thence along the said westerly line of Canal Street 
northeasterly to the south line of M Street (90 feet wide); thence with 
said south line of M Street due east to the east line of South Capitol 
Street due south 72 feet; thence due west 204.58 feet; thence due north 
11.926 feet; thence due west 312.58 feet to the center line of Half Street; 
thence along the said center line of Half Street due north 40. 074 feet; 
thence due west 327.45 feet to the easterly line of Canal Street (240 feet 
wide); thence along the said easterly line of Canal Street southwesterly 
to the south line of P Street; thence along the said south line of P Street 
due west to the bulkhead line of the Washington Channel; thence north- 
westerly along the said bulkhead line to the southeasterly line of the 
right-of-way of the Pennsylvania Railroad; thence northeasterly along 
the said right-of-way of the Pennsylvania Railroad to the southerly pro- 
longation of the west line of 14th Street; thence due north along the said 
west line of 14th Street and the prolongation thereof to the north line of 
D Street; thence along the said north line of D Street due east to the west 
line of 12th Street; thence along the said west line of 12th Street due 
north to the north line of Independence Avenue and the point of beginning. 
3. That it is hereby found and determined that the Urban Renewal 
Plan for the Project conforms to the General or Comprehensive Plan 
for the District. 
4. That the Urban Renewal Plan for the Project Area comprised 
of the following: 
1, Land Use Plan for Project Area C, 
NCPC File No. 24-479, 
2. Site Development Plan for Project Area C, 
NCPC File No. 24-480, 
3. Specifications for Project Area C; all 
dated April 5, 1956 


4 


| 
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having been duly reviewed and considered, is hereby approved, and the 
Secretary to the Board be and is hereby directed to incorporate a copy of 
said Urban Renewal Plan in the minutes of this meeting. 
5. That in order to implement and facilitate the effectuation of 
the Urban Renewal Plan hereby approved the Commissioners recognize 





that certain official action by this body may be necessary with reference, 
among others, to the changes in land use control, vacation and removal 

of streets, alleys and other public ways, the establishment of new street 

patterns, the location and relocation of sewer and water mains and other 

public facilities, and accordingly, this body hereby: | 

(a) pledges its cooperation in helping to carry out said 

Urban Renewal Plan; and ! 

(b) requests the various officials, departments, boards, 


and agencies in District having administrative responsibilities 





in the premises likewise to cooperate to such end and to exercise 

their respective functions and powers in a manner consistent with 

said Urban Renewal Plan. : 
(c) agrees to consider and act upon proposals and measures 
designed to effectuate said Urban Renewal Plan; and ! 

6. That the Resolution approved by the Committee sitting as a 
Board on Wednesday, May 9, 1956 pertinent to the Plan for Rehousing of 
families living in Southwest Project Area C is hereby amended to con- 
form with the provisions of the Housing Act by adding "and that guch 
housing is or will be provided in the urban renewal area or in other areas 
not generally less desirable in regard to public utilities and public and 
commercial facilities, and further that such housing will be made avail- 
able in areas reasonably accessible to their places of employment. ” 

7. That it is hereby fqund and determined that the financial aid 
provided and to be provided pursuant to a contract under the provisions 
of Title I of the Housing Act of 1949, as amended, for Loans and Capital 
Grant pertaining to the Project is necessary to enable the Project to be 
undertaken in accordance with the Urban Renewal Plan for the Project 
Area. 
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8. That it is hereby found and determined that the above-mentioned 
Urban Renewal Plan for the Project Area will afford maximum opportunity, 
consistent with the sound needs of the District as a whole for the re- 
development of such area by private enterprise. 

9. That the Commissioners authorize and direct the transmission 
of this action to the Planning Commission for certificatior to the Land 
Agency for execution. 

10. That this Resolution shall take effect immediately. 
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Government's Exhibit 6 
[Attached to Motion for Summary J udgment ] 


THE OVERLOOK CORPORATION 
> 805 Maine Avenue, S. W. ! 
: Washington 24, D. C. | 


[Filed Oct. 29, 1958] 
July 8, 1958 


| D. C. Redevelopment Land Agency, 
685 Maine Avenue, S. W. 
Washington 24, D. C. 


Gentlemen: 

The Overlook Corporation, the officers and stockholders of which 
include Messrs. Watson B. Rulon, Jr. and Joseph K. Rulon, President 
and Vice-President, respectively, desires to obtain land and establish 
a business within the confines of that part of Washington, D.C. known 
as Southwest Urban Renewal Area C. Messrs. Rulon are also Presi- 
dent and Vice-President of Rulon-Henderson, Inc., trading as Hogates 
Seafood Restaurant, with its principal place of business being located 

at 809-31 Maine Avenue, S.W., Washington, D. C. ! 

The Overlook Corporation believes that a restaurant facility could 
be feasibly located in that area, at the southern terminus of the|pro- 
posed Tenth Street Mall, identified as the Overlook. The area can be 
more precisely identified as being all or part of that land which will lie 
between 9th Street, Maine Avenue and the Southwest Expressway as indi- 
cated in the Land Use Plan for Southwest Urban Renewal Project Area 
C as adopted on April 5, 1956 by the National Capital Planning Commis- 

sion. | 
The Overlook Corporation further believes that in conjunction with 
the restaurant facility a portion of the area could feasibly be devoted to 
the construction of a planetarium that would be a desirable asset to the 
Southwest Area and provide an education facility not now present in the 
Nation's Capital. . a ! 
The Corporation has devoted considerable time, study and ex- 








pense in the preliminary investigation of the engineering, traffic and 
economic feasibility of the foregoing. It has engaged architectural, 


' 
' 
! 
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traffic, economic, restaurant and planetarium consultants and caused 
an initial plan and scale-model of the facilities to be prepared. 

These plans and models have been presented to the D.C. Redevelop- 
ment Land Agency, the National Capital Planning Commission, and the 
Board of Commissioners of the District of Columbia. Each of these 
bodies has indicated that the recommendations of the Corporation have 
merit and deserve further study. 

The Corporation is prepared to make further studies, to make 
further expenditures of funds and to work with such public bodies as 
may be necessary to effecuate the plans. It further recognizes that the 


use ofthe subject land for the purposes proposed cannot be accomplished 


unless the presently approved Urban Renewal Plan for Southwest Urban 
Renewal Project Area C is amended in accordance with the require- 
ments of the D.C. Redevelopment Act of 1945, as amended. 

Before engaging in further studies, and planning, however, the 
Corporation believes that a more formal relationship between the D.C. 
Redevelopment Land Agency and the Corporation should be established. 
It is, therefore, requested that the Agency agree not to negotiate for the 
sale or lease of any of the real estate in area hereinbefore described as 
The Overlook, for a period of twelve months from the date hereof and 
for such further period as may be mutually agreed upon. 

It is also requested that the Agency assist the Corporation by 
direct : advice and by arranging for conferences with other public agen- 
cies and officials to assist the Corporation in the preparation of plans 
for construction of the restaurant and planetarium. 

The Corporation agrees, that if the Agency grants this request, 
it will pursue the development of plans for the restaurant and establish 
and finance a non-profit corporation which will pursue the development 
of plans for the planetarium. 

When and if the redevelopment plan is changed through appro- 
priate legal action by the National Capital Planning Commission and the 
District of Columbia Commissioners, the Corporation agrees to submit 
a proposal for the lease or purchase of such of the land in The Overlook, 





| 
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described above, as may be necessary to carry out such proposal if it 


| 
| 
i 


is accepted by the Agency. 
The Corporation further understands that neither the Agency nor 

the Corporation has obliged itself any further than specifically stated 

herein. | 





Very truly yours, | 
THE OVERLOOK CORPORATION | 


By: (Signed) Watson B. Rulon, Jr. 
President 
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Government's Exhibit 7 
[Attached to Motion for Summary Judgment] 


[Filed Oct. 29, 1958] 
EXTRACTS FROM THE MINUTES OF A SPECIAL MEETING 
OF THE BOARD OF DIRECTORS OF THE DISTRICT OF 
COLUMBIA REDEVELOPMENT LAND AGENCY HELD ON THE 
9TH DAY OF SEPTEMBER, 1958. 

The Board of Directors of the District of Columbia Redevelopment 
Land Agency met in a Special Meeting at 685 Maine Avenue, S. W., in 
the City of Washington, District of Columbia, at 11:00 o'clock a.m., 
on the ninth day of September, 1958, the place, hour and date duly es- 
tablished for the holding of such meeting. 

The Chairman called the meeting to order and on roll call, the 
following answered present: 


John A. Remon Chairman 
James E. Colliflower Vice Chairman 
Richard R. Atkinson Member 
Francis F. Healy Member 

and the following was absent: 
Andrew Parker Member 


The Chairman declared a quorum present. 
x * *§ *&* *€©§ & *&* XK * 

The next item on the Agenda was consideration of the proposal 
of Overlook,Inc. The Secretary referred to his memorandum dated 
September 9, 1958 to the Board of Directors, which set forth certain 
conclusions reached by the Agency after its review of all material re- 
ceived as a result of a public hearing held on August 11, 1958 on the 
Overlook proposal. He stated that he recommended that the Board 
accept the proposal of Overlook, Inc., subject to concurrence by the 
Housing and Home Finance Agency. The Secretary presented the 
following conclusions of the staff. 

1. The Overlook proposal is made by sponsors who are being 
displaced as a result of urban renewal operations. 

2. The proposal would utilize certain lands not now marketable 
for tax paying use. 
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3. The proposal must be accepted if the sponsors are to make 
expenditures necessary to complete plans for the project to the 
extent of justifying a necessary change in the Project Area Cc 
Urban Renewal Plan. | 
4. Acceptance of the proposal does not commit the aaa, to 
dispose of land to Overlook, Inc., but to negotiate exclusively 
with Overlook, Inc., for a period of twelve months. | 
5. The proposed improvement, (including restaurant, plane- 
tarium and land) will be assessed at over $2, 000, 000 with an 
estimated annual tax return of $50,000, in contrast to no esti- 
mated return on the land as now shown in the Urban Renewal 
Plan. ; ! 
6. The sponsors are local, reputable, businessmen with ex- 
cellent financial standing and outstanding reputations in the 
restaurant field. 





7. The Agency's appraiser consultant recommends: 
(a) that the project is economically feasible; 
(b) that exclusive negotiations is a sound method of 
disposition because of the unique and highly desirable 
improvement involved in the proposal. 





8. Any agreement to negotiate exclusively must have the prior 


concurrence of the Housing and Home Finance Agency (under 
provisions of our Loan and Grant Contract for Project Area Cc 
and regulations thereunder). ! 

9. The Overlook Proposal could not interfere with the Agency 
assisting other displaced business people, particularly tenants 
of the municipal fish market. ! 

10. The proposal involves a change in the redevelopment plan 
but one which would not delay any redevelopment operations, be- 
cause no streets or proposed development would be altered. The 
only change would be to place two areas of park land in commer- 
cial use, which could be accomplished at the same time as other 
necessary technical amendments to the Plan are made. 
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Government's Exhibit 7 
[Attached to Motion for Summary Judgment] 


[Filed Oct. 29, 1958] 
EXTRACTS FROM THE MINUTES OF A SPECIAL MEETING 
OF THE BOARD OF DIRECTORS OF THE DISTRICT OF 
COLUMBIA REDEVELOPMENT LAND AGENCY HELD ON THE 
9TH DAY OF SEPTEMBER, 1958. 

The Board of Directors of the District of Columbia Redevelopment 
Land Agency met in a Special Meeting at 685 Maine Avenue, S. W., in 
the City of Washington, District of Columbia, at 11:00 o'clock a.m., 
on the ninth day of September, 1958, the place, hour and date duly es- 
tablished for the holding of such meeting. 

The Chairman called the meeting to order and on roll call, the 
following answered present: 


John A. Remon Chairman 
James E. Colliflower Vice Chairman 
Richard R. Atkinson Member 
Francis F. Healy Member 


and the following was absent: 
Andrew Parker Member 
The Chairman declared a quorum present. 
*x* * * *©* *€* & €* K 

The next item on the Agenda was consideration of the proposal 
of Overlook,Inc. The Secretary referred to his memorandum dated 
September 9, 1958 to the Board of Directors, which set forth certain 
conclusions reached by the Agency after its review of all material re- 
ceived as a result of a public hearing held om August 11, 1958 on the 
Overlook proposal. He stated that he recommended that the Board 
accept the proposal of Overlook, Inc., subject to concurrence by the 
Housing and Home Finance Agency. The Secretary presented the 
following conclusions of the staff. 

1. The Overlook proposal is made by sponsors who are being 

displaced as a result of urban renewal operations. 

2. The proposal would utilize certain lands not now marketable 

for tax paying use. | 
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3. The proposal must be accepted if the sponsors are to make 


expenditures necessary to complete plans for the project to the 
extent of justifying a necessary change in the Project Area C 
Urban Renewal Plan. a 
4. Acceptance of the proposal does not commit the Agency to 
dispose of land to Overlook, Inc., but to negotiate exclusively 
with Overlook, Inc., for a period of twelve months. | 
5. The proposed improvement, (including restaurant, plane- 
tarium and land) will be assessed at over $2, 000, 000 with an 
estimated annual tax return of $50,000, in contrast to no esti- 
mated return on the land as now shown in the Urban Renewal 
Plan. | : 
6. The sponsors are local, reputable, businessmen with ex- 
cellent financial standing and outstanding reputations in the 
restaurant field. | 
7. The Agency's appraiser consultant recommends: | 
(a) that the project is economically feasible; ! | 
(b) that exclusive negotiations is a sound method of 
disposition because of the unique and highly desirable 
improvement involved in the proposal. | 
8. Any agreement to negotiate exclusively must have the prior 
concurrence of the Housing and Home Finance Agency (under 
provisions of our Loan and Grant Contract for Project Area Cc 
and regulations thereunder). 
9. The Overlook Proposal could not interfere with the Algency 
assisting other displaced business people, particularly tenants 
of the municipal fish market. 
10. The proposal involves a change in the redevelopment plan 
but one which would not delay any redevelopment operations, be- 


cause no streets or proposed development would be altered. The 





only change would be to place two areas of park land in commer- 
cial use, which could be accomplished at the same time as other 
necessary technical amendments to the Plan are made. 
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The Chairman stated that the Agency would not want to approve any 
proposal which would interfere or delay for a long period of time the 
progress in the redevelopment of Southwest Washington and that he did 
not feel the Overlook Proposal would delay the plans. After further 
discussions, Mr. Atkinson moved that the following Resolution be adopted: 

BE IT RESOLVED BY THE BOARD OF DIRECTORS OF THE 
DISTRICT OF COLUMBIA REDEVELOPMENT LAND AGENCY, as follows: 

1. That the Board of Directors accept the proposal, dated July 

8, 1958, of Overlook, Inc., subject to the concurrence by the 

Housing and Home Finance Agency; and 

2. That this Resolution shall take effect immediately. 

The Vice Chairman seconded the motion, and on roll call, the 
following voted "Aye": 

Messrs. Atkinson, Colliflower, Healy and Remon; and the follow- 
ing voted "Nay": 

None. 

The Chairman declared the motion carried and the Resolution 
adopted. 

There being no further business to come before the Board, upon 
motion duly made by Mr. Healy and seconded by Mr. Atkinson, the 
meeting was adjourned at 12:30 p. m. 


[Filed November 24, 1958] 
TO: 


OLIVER GASCH, ESQ. 

United States Attorney 
Court House 
Washington, D. C. 


REQUEST FOR ADMISSION 
1. Pursuant to Rule 36(a), F.R.C.P., request is hereby made 
upon you, as counsel for the defendants in this action, for an admission 
within 10 days hereafter of the genuineness of the documents marked 
Exhibits "B" through "F" attached to plaintiff's complaint filed herein, 
copies of which have already been furnished you. 
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2. Also request is made of you for admission within 10 days 
hereafter, of the truth of the following relevant matters of fact; 

(a) That Mr. Craven, an official of the District of Columbia Re- 
development Land Agency notified the plaintiff on July 15th, 1958, that 
unless negotiations for the voluntary sale of the land and premises de- 
signated as Square S.415 were completed by August 1st, 1958, there- 
after the matter would be promptly referred to the Department of 
Justice for institution of condemnation proceedings and the filing of a 
declaration of taking of said property; and that John R. Searles, Jr., 
Executive Director of the Land Agency, stated that such taking ‘aiaiaa be 
effected by October 15, 1958. ! 

(b) That during the month of August, 1958, there was prepared 
by said Agency all the necessary information and documentary material 





with respect to the filing of a condemnation proceeding including a de- 
claration of taking and that said information and material has heretofore 
been forwarded to the Department of Justice for such action. | 
(c) That on and before July 14th, 1958, the land and premises 
‘designated as Square S. 415 was not included on the priority taking sche- 
dule in the hands of the employees of the Agency responsible for the ac- 





quisition of property in the southwest redevelopment Area "C" and that 
the land purchasing officials of said Agency were not instructed to begin 
negotiations or procedures for the acquisition of such land untill J uly 15, 
1958. | 
(d) That on or about May 20th, 1958, there was furnished to 
plaintiff's representative by Mr. Chapulsky, Land Distribution Officer 
of the Redevelopment Land Agency, a scale map entitled Preliminary 
Distribution Plan Project "C", R.L. A. File No. C-38, on which Mr. 
Chapulsky pointed out that the only sites that could possibly be made 
available for development as a restaurant facility on or near Maine 
Avenue and facing the waterfront, were Parcels 49, 50, 51, 52 and 53, 
as shown on said plat and request is further made for admission as to 





the genuineness of this document. ° 
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{e) It is further requested that you furnish an admission as to the 
truth of the fact that the condemnation proceedings now planned and in 
process of preparation are to include the filing of a declaration of taking 
concurrently with the filing of the petition for condemnation. 


/s/ Warren W. Grimes 
Attorney for Plaintiff 
* * * x 


[Certificate of Service] 


RESPONSE TO REQUEST FOR ADMISSIONS 

1. With respect to plaintiff's request for an admission of the 
genuineness of the documents marked Exhibits "B” through "F" attached 
to plaintiff's complaint filed herein, the following is submitted: 

{a) Defendants admit that Exhibit 'B" is a true copy of the South- 
west Survey Area Plan prepared and adopted by the National Capital 
Planning Commission as a guide for the development of future project 
area plans, subject to modification at any time, but denies that it was 
in any sense a final plan. 

(bo) Defendants admit that Exhibit "C" is a true copy of a portion 
of the Plan for Project Area C which, together with the Site Develop- 
ment Plan and Specifications constitutes the Urban Renewal Plan, which 
has never been modified. | 

(c) Defendants admit the genuineness of Exhibit "D" but denies 
that it was_published as such. 

{d) Defendants admit the genuineness of -Exhibit '"E"'. 

(e) Defendants admit the genuineness of Exhibit "F". 

2(a) Defendants admit the truth of the statement contained in para- 
graph 2(a) with the exception of purported statement that John R. Searles, 
Jr. stated that such taking would be effected on October 15,1958. Defen- 
dants admit however that the working schedule prepared by the Agency's 
staff on July 15, 1958 called for the acquisition of plaintiff's property by 
October 19, 1958. 
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(b) Certain material and information pertaining to proposed 


condemnation proceedings was submitted to the Agency's legal division 
on September 12,1958 for the preparation of certain pleadings. These 
pleadings are still in the state of preparation and have not as yet been 
forwarded to the Department of Justice for filing. : 
(c) Defendants admit the statement contained in paragraph 2(c) 
and desires to add that the land acquisition officials of the Agency have 
been negotiating with owners of property anywhere in the area who were 
ready, willing and able to sell such property since the early part of 1957. 
(d) Defendants admit that there was furnished to plaintiff's repre- 
sentative by Mr. Chalupsky a scale map entitled "Preliminary Disposition 
Plan Project C" and that Mr. Chalupsky pointed out certain sites that 
were susceptible for development as a restaurant facility on or near 





Maine Avenue and facing the waterfront under the presently existing 
Urban Renewal Plan for the project area. However, Parcel No. 50 was 
not among the sites pointed out. Parcel No. 53 was not indicated as 
being so available, but Parcel No. 90 constituting the entire "half-moon" 
or "crescent" area facing the waterfront was pointed out as being sus- 





ceptible for the development of restaurant facilities. 
In further answer to interrogatory No. 1 this deponent says for 
defendants that the status of the said exhibits is more fully described in 
Government's Exhibit A attached to the Motion for Summary J udgment 
which is incorporated in and made a part of these responses. | 


District of Columbia Redevelopment 
Land Agency 


/s/ John R. Searles, Jr. 
Executive Director and Secretary 
Board of Directors | 


[JURAT dated October 30, 1958. ] 
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[Filed November 12, 1958] 


PLAINTIFF'S OPPOSITION TO DEFENDANTS' 
MOTION FOR SUMMARY JUDGMENT 


Le 


ON THE ISSUE OF ENTITLEMENT TO RELIEF THROUGH INJUNCTION AND 
DECLARATORY JUDGMENT RESPECTING THE CONDEMNATION AND TAKING 
OF PLAINTIFF'S PROPERTY. 


Defendants admit that the taking is imminent. Their intended con- 
demnation action in every previous case examined in this court has taken 
the form of a petition in condemnation accompanied by a declaration of 
taking and the obtaining of an ex parte order of the court commanding 
surrender of possession of the premises. 

Defendants urge as a ground for their motion the contention that 
plaintiff has an adequate remedy at law in the condemnation proceedings 
to challenge the validity of the taking. 

Plaintiff opposes ..the granting of defendants’ motion, first, on the 
grounds that the aforesaid condemnation proceeding does not afford a full, 
adequate and complete remedy at law, since, on the filing of the declara- 
tion of taking a fee simple absolute estate vests in the United States and 
a mandate of the court requires surrender of possession, -- (a) the con- 
demnee is for all practical purposes deprived of a right to contest the 
validity of the taking, and is left solely with the issue of the amount of 
money to be awarded; (b) plaintiff automatically loses her other rights, 
including but not limited to the right to be protected against interference 
with valid contracts and to receive the rents and profits payable under a 
private contract of lease of the property; and (c) is deprived of all right 
to use her real property (as provided by the Land Agency Act) in exchange 
for a new site for her business enterprise, which involves ownership and 
development of real property for income-producing purposes, and de- 
fendants admit that no priority of opportunity will be given her as a com- 
mercial property owner to relocate her business enterprise on compar- 
able property in the area. 

Furthermore, there is no provision under the condemnation and 
taking action prescribed by statute or rule under which a judgment dis- 
missing the condemnation and taking could be entered except in a case 


¢ 
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where the Government seeks to abandon the action. Even if plaintiff's 
objections to the taking could be raised and were to be sustained in a 
condemnation proceeding, then according to the schedule filed Herein 
(Government's Exhibit #5) the structures would have been demolished 
by the time a final determination as to the validity of the taking ‘could be 
made, (including a building which is a national monument), her lease- 
hold grants would have been destroyed and she would be without redress 
even though her land were restored to her. | 





Furthermore, insofar as deprivation of income from her property 
is concerned, there is a definite hiatus between the deposit of a sum as 
the estimated value and the availability of the funds for income producing 
uses during which time Plaintiff would be irretrievably deprived of all 
income either from the property or from the funds deposited. Likewise, 
since the existing lease on part of the property occupied by Hogates 
restaurant provides for a rebate of rent already paid if the tenant's 
annual sales fall below a fixed minimum during a 12 months period, the 
termination of the lease by Government taking before the expiration of 
an annual production period, could have the effect of bringing tenant's 
sales below the annual minimum, and thus enable the tenant to claim a 
rebate of up to $5, 000.00 from rent already paid. | 

It is plaintiff's contention, therefore, that in filing her suit for 
injunctive and declaratory relief, she has raised the issue of invalidity 
of the taking and that such issues are cognizable by this Court at this 
time under the Declaratory Judgment Act, the general equity jurisdic- 
tion of the Court, and in conformity with the review provisions of the 
Administrative Procedure Act. To dismiss plaintiff's complaint on the 
grounds that these issues can only be raised in the condemnation pro- 
ceedings, would in effect ke tantamount to setting in motion a multiplicity 
of actions and at the same time would be depriving plaintiff of an unre- 
coverable right of priority of relocation in the redeveloped area. Once 
having raised the issues of bad faith, arbitrary and capricious conduct, 
abuse of power, invalidity and lack of jurisdiction, as well as wrongful 
application of the statute -- (any one of which if decided against defen- 
dants would dispose of the matter), and the Court, having acquired 
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88 
jurisdiction over the persons and the subject matter herein, could in 
this proceeding decide these issues and dispose of the entire controversy 
without injury or damage to either party during the pendency of the 
action. That is the purpose of the Declaratory Judgment Act. 


at, 


THE ISSUE OF PLAINTIFF'S RIGHT TO A JUDICIAL DECLARATION WITH 
RESPECT TO THE ACTION OF THE LAND AGENCY IN INTERPRETING ITS 
STATUTORY AUTHORITY WITH RESPECT TO PREFERENTIAL TREATMENT 
IN RELOCATING IN THE AREA. 


Defendants have clearly shown that a justiciable issue has been 
raised when in their memorandum in support of their motion they assert 
that they have already, and will continue to do so in the future, rejected 
all claims of plaintiff under the pertinent provisions of the Land Agency 
Act as to preferential treatment in relocating on comparable property, 
contending, as they do, that they have interpreted the power to grant 
relocation rights as a purely discretionary one. Their position further 
is that an owner of commercial real property who leases to others does 
not "operate a business”, and that under such circumstances such 
owner's tenant is entitled to a preference of relocation because the owner 
receives the fair value of his property while the tenant receives nothing 
for his “goodwill”. 

In the instant case, it is clear that plaintiff's tenant in said prop- 
erty has no future rights to occupancy after termination of the existing 
lease on January 14th,1959. If it were not for the coincidence of the 
Land Agency's sudden determination to remove plaintiff from all interest 
in and to her property just prior to the impending termination of all of 
the lessee's rights of occupancy -- with the Land Agency's arbitrary 
agreement to give such tenant a priority of relocation and ownership 
over plaintiff -- the lessee on January 14, 1959 would have no longer 
been a business concern displaced by the redevelopment program and the 
Land Agency would not be in any position to accord said lessee the pre- 
ferential treatment now granted over plaintiff, to relocate as an owner 
on a prime piece of waterfront real estate, only a few steps from its 
present location, which under the present redevelopment plan is now 
designated solely for public use as a street and a public park. 
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Thus the issues framed in this category are whether or not (1) an 
owner of real estate held and operated for production of income, is a 
"business concern" within the meaning of the statute and (2) whether or 
not the right é% exchange real property surrendered to the Government, 
for other real property available, or to be made available, for private 
development in the reshuffled community, is a matter solely and abso- 
lutely within the discretion of the Land Agency, even though the granting 
of such a right of exchange would not only permit a fair-minded govern- 
ment to accord decent treatment to an unoffending property ownér with 
a long-time interest in the community whose property the Agency seeks 
to acquire, but would result in a marked savings in the expenditure of 
Government funds. | ! 

As to the first point, the Court can readily take judicial notice of 
the fact that an investor in real estate with its attendant production of 





income therefrom with all the incidents of costs, regulation, expense 
and management involved as in any other business, is just as much a 
business concern as is a lessee operating a retail business on the prop- 
erty under a transitory lease. The business in one instance is the pro- 
duction of income and profits from capital investments, and in the 
second instance is the production of income and profits from investment 
in goods. Under defendants’ interpretation the owner of an office build- 
ing occupied by business concerns would have no rights of relocation 
while the tenants would not only have a right to relocate on land’ made 
available by the Agency, but would have the right to own and control such 
land. This definitely was not the intention of Congress. | 

On the second point, even though the word "may" appears in the 
exchange section of the statute, it is axiomatic that no Government offi- 
cial may arbitrarily and without warrant of law abuse any discretionary 
power affecting the rights of others, for to do so would be to lodge total 
power in an administrative agency. As Associate Justice Douglas ob- 
served in United States v. Wunderlick, 342 U.S.98, 101, "where discre- 
tion is absolute man has always suffered -- absolute discretion is a ruth- 
less master." | 
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Therefore, plaintiff also opposes defendants’ motion for summary 


judgment in this regard. 


CONCLUSION 

Defendants’ motion for summary judgment should be denied on the 
grounds, first, that the complaint does state a cause of action for injunc- 
tive relief against the condemnation and taking of plaintiff’s real property 
on the allegations of fact therein which support and tender an issue of 
fact as to (1) whether or not the actions of defendant, Land Agency, and 
its officials, was in bad faith directed out of animosity towards plaintiff 
coupled with a desire to satisfy the desires of a favored private promoter 
for more private commercial land at plaintiff's expense and to give pri- 
ority of relocation and ownership to another favored concern about to be 
disqualified for such treatment, over the owner of the land to be taken; 
(2) whether or not the action in including plaintiff's real property within 
the Land Agency's redevelopment plans was a valid exercise of power 
and authority under the statute, and the action was within the purpose 
and intent of the Land Agency Act;(3) whether or not the actions of said 
Land Agency were arbitrary, capricious and unwarranted;(4) whether 
or not there was substantial evidence to support such actions; and (5) 
whether or not said actions were in deprivation to plaintiff's rights to 
due process of law. 

The motion should further be denied in the light of the fact that 


there are substantial controversial questions of fact, the determination 


of which cannot be disposed of in a summary judgment proceeding. 

Plaintiff's authorities for the contentions herein expressed are set forth 

in detail in the accompanying memorandum of points and authorities. 
Respectfully submitted, 


Of Counsel: /s/ Warren W. Grimes 


/s/ Horace J. Donnelly, Jr. Attorney for Plaintiff 
 d * * x x*¥ * ke-* * * * 
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[Filed November 14, 1958 | 


PLAINTIFF'S FURTHER OPPOSITION | 
TO DEFENDANTS' MOTION FOR SUMMARY JUDGMENT 


The attached affidavit is filed in this proceeding pursuant to Rule 
56(e) Federal Rules Civil Procedure. | 


/s/ Warren W. Grimes 


Attorney for Plaintiff 
* * * * * 





[Certificate of Service and JURAT | ! 


AFFIDAVIT | 
HORACE J. DONNELLY, JR., being duly sworn on oath, de- 
poses and says: | 





That on the morning of May 14th, 1956 in the Commissioner's 
Board Room on the top floor of the District Building in Washington, DC. 
prior to the convening of a public hearing before the Commissioners 
with regard to the approval of the Area "'C" Land Use Plan, affiant was 
approached by Mr. John R. Searles, Jr., the Executive Director of the 
Redevelopment Land Agency, greetings were exchanged, and Mr. Searles 
then safé to affiant that he, Mr. Searles, had noticed affiant's name on 
the agenda for that day as an opponent to the Area "C" Plan to be con- 
sidered that day, but that he couldn't understand what basis affiant and 
his client could have for opposing the plan when they had run a public 





stre@/ihrough the property occupied by Hogates, and that such action 
thereby eliminated the objection which Mrs. Donnelly and affiant had 
expressed in the past against taking her property and turning it over to 
a private promoter because they had now designated the property for 
public use and thus had overcome that objection. | 

Affiant further deposes and says that on May 20th, 1958 he called 
at the office of the Redevelopment Land Agency at 685 Maine Avenue, 
S. W., and there discussed with Messrs. John R. Searles, Jr. ; Malcolm 
Burroughs and George Riseling, the possibility of acquiring replacement 
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land in the redeveloped Area "C" in either exchange or replacement for 
any commercial property which might be, or is to be taken by the Re- 
development Land Agency from Mrs. Donnelly and affiant, referring 
particularly to a replacement for two gasoline service stations and the 
Hogate Restaurant property. There was discussed with Mr. Riseling 
the effect of the involuntary conversion capital gains Internal Revenue 
Statute, and the known rulings thereon which restricted non-taxable 
conversions to identical properties having the same use and purpose. 
Mr. Searles offered to make arrangements to introduce affiant and Mr. 
William Zeckendorf of Webb and Knapp,-Inc., for the purpose of perhaps 
working out something with Mr. Zeckendorf about the investment of the 
proceeds from the existing properties into other properties in Area "C" 
which Webb & Knapp might not want, or in some junior financing 
arrangement. He also mentioned the fact that Mr. Donohue who is 
representing the large group of food suppliers in seeking to relocate in 
a new second commercial area around Sixth Street and Virginia Avenue 
was also seeking means of financing the acquisition and redevelopment 
of this area for replacement of the suppliers then located around Twelfth 
and Maine Avenue. Mr. Burroughs introduced affiant to a Mr. Eliot who 
was described as the real estate officer who had the over-all control 
over acquisition and disposition and in turn affiant was introduced to 
Mr. Chapulsky who was described as the Land Distribution Officer; 
Mr. Chapulsky discussed a prospective gasoline service site at the cor- 
ner of South Capitol and K Street which could be made available almost 
immediately because it was presently in Government ownership. Mr. 
Chapulsky then indicated on the large land disposal plat, which he gave 
to affiant and which is designated as R.L.A. File No. C-38, pointing 
out to affiant that the only possibility of relocating a restaurant facility 
within the general area where the property occupied by Hogates is 
located, and pointed to a large tract marked 49, a small piece marked 
52 and a third piece marked 51. Nothing whatever was said about the 
availability or possible availability in the future of the parcels marked 
O, P, and 79, or of any other land designated for streets or parks on 
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the plan, for private development for restaurant purposes. i 

On the morning of July 15, 1958 affiant received a telephone call 
from Mr. Craven of the Land Acquisition Office of the Redevelopment 
Land Agency, advising that he had received instructions that morning 
to close out by August 1st, 1958, the Donnelly property known as Square 
356 (Esso gasoline station) and Square S. 415 (occupied by Hogates 
Restaurant), Capitol Marine Company and part of the Forsberg- 
Donnelly business) and that he would like to have an immediate inter- 
view with affiant with respect to arriving at a price for these properties. 
Affiant questioned Mr. Craven as to why the sudden rush as affiant 
had understood that these properties, particularly Square S. 415 would 
be the very last to go under the existing plan, and that these properties 
were not on the working schedule of the Agency, a copy of which affiant 
had checked over a few days before, and they were not on the published 
priority taking schedule put out by the Land Agency; Mr. Craven stated 
that his instructions were by special order and that time was of the es- 
sence. Affiant then informed Mr. Craven that before entering into any 
discussions, affiant wished to determine from the responsible officials 





just what was behind this sudden change in the taking plans. | 
Early in the afternoon of the same day, affiant proceeded to the 
office of the Land Agency, 685 Maine Avenue, S. W., Washington, LOM 
asked for Mr. Searles, was told that he was out and would not be avail- 
able until around 4:45 p.m., he then asked for Mr. Burroughs and was 
told that he also was not available. While in the reception room Mr. 
George Riseling, General Counsel for the Land Agency entered by the 
main door and affiant accompanied him to his second’floor rear office 
where he explained to Mr. Riseling the conversation he had had with 
Mr. Craven that morning. Mr. Riseling then examined some papers 
on his desk and stated that there must have been some mistake as these 
properties were not on the taking schedule. Affiant told Mr. Riseling 
somebody had better straighten Mr. Craven out on this and Mr. Riseling 
then telephoned Mr. Craven and affiant heard him ask the person to 
whom he was talking over the telephone, who had ordered this new de- 
velopment. Mr. Riseling then stating, "Oh, Searles and Eliot. It's a 
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wonder they wouldn't tell me what's going on as I have had no indication 
of any change in the present taking schedule." 

Affiant then left the building after ascertaining that Mr. Searles 
had not returned and went to the office of Hogates Restaurant two blocks 
_ away, where he saw Mr. J oseph Rulon and advised him of what had 
transpired and suggested to Mr. Joe Rulon since Rulon-Henderson 
was just as much involved in this new development as was their landlord 
that we had all better get together and make some plans. He stated that 
his brother, Watson, was not available that afternoon, but that he would 
arrange for the three of us to meet the following morning at 9:30 a. m. 

Affiant then returned about 4:30 p.m. to the Land Agency Office, 
and without going through the reception clerk, ascended to the second 
floor and walked into the reception room adjacent to Mr. Searles’ office. 
The young lady whose desk was in the outer room recognized affiant, 
stated that Mr. Searles was in, but was busy, and asked affiant to take 
a seat. This seat faced into Mr. Searles’ office, the connecting door 
being open and he there observed Mr. Watson Rulon sitting at the end 
of the large desk talking animatedly with the person sitting at the desk 
who was not in affiant’s line of vision, but who affiant knew was Mr. 
John Searles. Affiant overheard snatches of this conversation including 
a statement by Mr. Searles to the effect that he thought the situation 
was now taken care of. Mr. Rulon who was in profile to affiant, sud- 
denly turned his head towards the door way, jumped up from his seat, 
started half way across the room towards the open door expressing a 
greeting to affiant. He then stated that he was almost through with his 
conversation with Mr. Searles and would be out in a minute. Mr. 
Searles then came around from behind his desk, greeted affiant and 
stated that he would be able to see him in a few minutes. Shortly there- 
after Mr. Rulomand Mr. Searles together came towards the door, 
affiant entered while Mr. Rulon started out through the door. Affiant 
called him back stating that the matter he wanted to discuss with Mr. 
Searles concerned Mr. Rulon also and that he should stay. | 

Affiant stated to Mr. Searles in the presence of Mr. Rulon that 
he was there for the purpose of trying to find out why there was such a 
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sudden decision to close out Mrs. Donnelly's properties by August 1st 
when we had been assured in the past that it would be several years be- 
fore the Maine Avenue property would be reached for taking. Mr. 
Searles then wanted to know how I knew it was so sudden and was told 
that the land buyer had so advised affiant that morning, and that the 


property had not been listed on the buyer's taking schedule up to that 





time. Mr. Searles then wanted to know how I had gotten access to 
material confidential within the staff, and I explained only a few days 
before I had examined the priority taking schedule projected for some 
time ahead on the wall behind the buyer's desk in the Bancroft School 
Building and these properties were not on that list. Mr. Searles re- 





marked that I should not have been allowed to examine this paper. Af- 
fiant then asked Mr. Rulon in Mr. Searles' presence what he was going 
to do under the circumstances if the Land Agency carried out their 
threat, and he said his only concern was how long he was going to be 
allowed to continue his restaurant operations in the building and it made 
no difference to him who his landlord was as long as he was permitted 
to stay. Affiant then asked Mr. Searles if he knew the conditions of Mr. 
Rulon's lease and he said he understood it expired in February 1959. 
Affiant corrected him by stating the date to be January 14th, 1959. Mr. 
Searles gave no categorical answer to the question why it was necessary 
at this time for the Agency to take this property. He merely remarked 
that they had acquired 70% of the land north of M Street and were going 
to clean up the rest as they went along, and that if the case went to con- 
demnation it would be arranged so that they would take title around 
October 15th, 1958. At no time during the conversation did Mr, Searles 
mention any new priority taking schedule or exhibit any such paper, nor 
did he or Mr. Rulon even remotely refer to Mr. Rulon's restaurant- 
planetarium deal which affiant learned later from the Evening Star that 
evening, had been tentatively approved by the Land Agency Board at 
their meeting that morning. At this meeting on July 15, 1958 no mention 
was made to affiant as to any public hearing to be held on the Rulon 
proposal and no mention was made to affiant as to any proposals being 
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sent to Congress that day with respect to the business concern replace- 
ment, and other, amendments, to the R,L.A. Act; and neither at that 
time or at any other time was affiant ever advised by officials of the 
Redevelopment Land Agency as to the pendency of this proposed legis- 
lation before the Congressional Committee, or that a public hearing on 
the Rulon site-acquisition proposal had been scheduled, except that on 
August 5th, 1958 affiant having learned that something of this sort was 
going on, called Mr. Riseling at the Redevelopment Land Agency Office, 
was told he wasn't in, and then talked to Mr. Brown, asking him if he 
knew anything about a supposed public hearing. Mr. Brown said he'd 
look into the matter and call back. This he did, advising that the hear- 
ing would be held on August 11th, 1958 at 3 p.m. in the Bancroft School, 
and explaining that requests for appearances would have to be filed by 
August 8th, 1958. Thereafter upon locating the public notice appearing 
in the Washington Post, affiant requested such permission and submitted 
to the Redevelopment Land Agency Mrs. Donnelly's offer in writing dated 
August 7th, 1958, to deposit her restaurant property against the pur- 
chase of the proposed new restaurant site which was the subject of the 
public hearing of August 11th, 1958. | 

On July 16th, 1958, affiant went to the office of Mr. Craven in the 
Bancroft School building, and there obtained from him information as 
to the price involving the two properties. Affiant described to Mr. 
Craven his meeting with Mr. Riseling and Mr. Searles the day before, 
stating that he was sorry that he had made it possible for Mr. Searles 
to criticize Mr. Craven for letting affiant see the taking schedule which 
up to that time had been posted on the wall for several months; Mr. 
Craven had his property file jacket open and affiant saw therein a short 
memorandum directing the start of taking procedures .on these two 
properties. Mr. Craven explained that he had received his orders just 
before he called affiant the previous day. At that time there was no 
longer any priority taking schedule of any kind posted on the wall, no 
such schedule was shown affiant and no mention was made of any new 


schedule or that there were any other Donnelly properties at that time 
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scheduled for future taking. The only discussion that day was with re- 
spect to the price which Mr. Craven could offer for the Hogate property 
and for the gasoline station. Nothing was said at that time about proper- 
ties in Square 472 or 473 and it was not until sometime in August that 
Mr. Craven advised that he had to close with the office building property 
in Square 472 by September Ist. 

On Friday, August 15th Mr. Craven called and said that he could 
come up considerably and made an attractive offer on the two properties, 
and that he would like to see affiant Monday. The next time affiant talked 
with Mr. Craven he stated that all negotiations were off as to Hogates 
because affiant had made an offer to exchange the property for other 
property and he could do no further negotiating as long as that offer was 
pending. When the subject of negotiating the office building property 
was discussed later that month, Mr. Craven stated that the matter of 
the Hogate and gasoline service station properties was no longer in his 
hands. : 

'/s/ Horace J. Donnelly, Jr. 
[JURAT dated November 14, 1958. ] | 


[Filed November 24, 1958] i 


_ NOTICE TO PRODUCE AND/OR ADMIT GENUINENESS OF 
DOCUMENTS 


een EES ee 

TO: OLIVER GASCH, ESQ. 
United States Attorney | 

and 

GEORGE F. RISELING, | 
General Counsel, 
Redevelopment Land Agency 
Washington, D. C. 
Attorneys for Defendants: 


You are requested to produce at the hearing on November 14th, 
1958 the following documents in your possession: | 

1. Minutes of the meeting of the members of the Board of the 
District of Columbia Redevelopment Land Agency held July 15, 1958. 





| 
| 
| 
| 
| 
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2. Original letter of Horace J. Donnelly, Jr., to the District of 
Columbia Redevelopment Land Agency dated November 9th, 1955, a 
copy of which is attached hereto, or admit the receipt and genuineness 
of same. 

3. Letter of National Capitol Planning Commission to Horace J. 
Donnelly, Jr., dated January 30,1956; admit genuineness as per copy 
of original attached hereto. 

4. Admit receipt by D.C. Redevelopment Land Agency on August 
21,1958 of original of brief of Olga Forsberg Donnelly, as per attached 
copy. 

9. Produce official copy, or admit genuineness of plaintiff's 
copy of: 

(a) Stenographic transcript of proceedings before District 

Commissioners May 14, 1956. 

(b) Document - Redevelopment Plan - A report of existing 

conditions and a plan for redevelopment - National Capitol 

Planning Commission - Adopted October 24, 1952. 

(c) D. C. Redevelopment Land Agency Annual Reports for: 

(1). Year 1952 
(2) Year 1954 
(3) Year 1955 
(4) Year 1956 
(5) Year 1958 


/s/ Warren W. Grimes 


Nov. 10, 1958 Attorney for Plaintiff 
* * * * 


[Certificate of Service] 
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PLAINTIFF'S EXHIBIT 2 
[ Filed Nov. 18, 1958] , 
1 BOARD OF COMMISSIONERS OF THE DISTRICT OF COLUMBIA 


- - - | 
Public Hearing i 
PROPOSED PLAN FOR URBAN RENEWAL, PLAN FOR SOUTH- 


WEST REDEVELOPMENT PROJECT AREA C ! 
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Board Room, ! 
District Building, | 
Washington, D. C. 
Monday, May 14, 1956 | 
The hearing was called to order at 10:00 o'clock a.m., The 


i 
| 
' 
1 
| 


Honorable Robert E. McLaughlin,, Commissioner, presiding. 
BEFORE: 
THE HONORABLE ROBERT E. MC LAUGHLIN 


THE HONORABLE THOMAS A. LANE, BRIGADIER 
GENERAL, USA 


THE HONORABLE DAVID B. KARRICK 
G. M. THORNETT, SECRETARY. 





* * * 

6 PROCEEDINGS 
MR. MC LAUGHLIN: Ladies and gentlemen, please come pte 
order. We have a lengthy hearing at this time. 
To begin with, will the Secretary incorporate the notice of this 





hearing in the minutes at the beginning of the hearing. | 
(The above-mentioned document is as follows.) | 


"D. C. GOVERNMENT.—April 11, 1956.—NOTICE: Notice is hereby 
given pursuant to section 6(b)2 of the District of Columbia Redevelop- 
ment Act of 1945, approved August 2, 1946 (Public Law 592, 79th 
Congress), as amended, and section 105(d) of Title I of the Housing Act 
of 1949, approved July 15, 1949 (Public Law 171, 81st Congress), as 
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amended, that the Commissioners of the District of Columbia will hold 
a public hearing on Monday, May 14, 1956, at 10:00 o'clock a.m., in the 
Board Room (500) of the District Building, 14th and E Streets, N.W., 
Washington, D. C. The purpose of the hearing is to consider a proposal 
for the redevelopment of a portion of the Southwest section of the Dis- 
trict of Columbia, pursuant to said Public Law 592, as amended, with 
financial assistance under said Public Law 171, as amended. It is pro- 
posed to acquire land in the project area: to rehabilitate or demolish 
and remove certain buildings and improvements, to install, construct, 
or reconstruct streets, utilities, and other site improvements; and to 
make the land available for development or redevelopment by private 
enterprise or public agencies as authorized by law. The proposal is 
the Urban Renewal Plan adopted by the National Capital Planning Com- 
mission for Project Area C and has been submitted to the Commis- 
sioners for approval. If and when the Plan is approved, the redevelop- 
ment and renewal will be undertaken through the administering Agency, 
the District of Columbia Redevelopment Land Agency. A legal descrip- 
tion of the Southwest Urban Renewal Project Area C appears in said 
Urban Renewal Plan and for the purposes of this notice a general de- 
scription of the area is as follows: By a line extending from 14th and 
D Streets, east along the north side of D Street to the west line of 12th 
Street; north along the west side of 12th Street to the north side of 
Independence Avenue; east along the north side of Independence Avenue 
to the northern side of Canal Street; southeast along the northern side 
of Canal Street to the north side of D Street; east along the north side 
of D Street to east side of South Capitol Street; south along the east side 
of South Capitol to the south side of the railroad tracks on Virginia 
Avenue; west along the south side of the tracks on Virginia Avenue to 
the north side of E Street; west along the north side of E Street to 4th 
Street; south along the center line of 4th Street to G Street; west along 
the center line of G Street about 260 feet; south to the center line of H 
Street, east along the center line of H Street to the center line of 4th 
Street; south along the center line of 4th Street to Eye Street; east 
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along the center line of Eye Street to the east line of 3rd Street; ! south 
along the east line of 3rd Street to the south line of M Street; east along 
the south line of M Street to the east line of Delaware Avenue; south 
along the east line of Delaware Avenue to the north line of N Street; 
east along the north line of N Street to the west line of Canal Street; 
north along the west line of Canal Street to the south line of M Street; 
east along the south line of M Street to the eastline of Canal Street; 
south along the east side of Canal Street to the south line of P Street; 
west along the south line of P Street to the bulkhead line of Washington 
Channel; northwest along the bulkhead line of Washington Channel to 
the west line of 14th Street; north along the west line of 14th Street to 
D Street to point of beginning. Those persons wishing to inspect the 
plan may do so at the offices of the Secretary to the Board of Commis- 
sioners, District Building, 14th and E Streets, N. W., daily Monday, 
through Friday between the hours of 9:00 a.m. to 4:00 p.m., and also 
at the Southwest Library, 7th and H Streets, S. W., between the hours 
of 12:00 (Noon) to 9:00 p.m., Monday, through Thursday; 12:00 (Noon) 
to 6:00 p.m., Friday; 9:00 a.m. to 1:00 p.m. onSaturday. Individuals 
and representatives of organizations intending to present a statement 
at the hearing are requested to furnish,in writing, their names, | addresses 
and telephone numbers and the names of the organizations they are rep- 
resenting (if any) to the Secretary of the Board of Commissioners not 
later than the close of business on May 9, 1956. Notwistanding the 
foregoing provisions of this paragraph any person or organization desir- 
ing to be heard will be afforded an opportunity to be heard at such hear- 
ing. R.E, McLAUGHLIN; D, B, KARRICK; T. A. LANE, Commis- 
sioners, D. C." ! 

MR. McLAUGHLIN: Ladies and gentlemen, the Board of Com- 
missioners is pleased to welcome you to this Public Hearing, estab- 
lished in accordance with Section 6(b) (2), Public Law 592, as amended, 
to consider the proposed Urban Renewal Plan for Southwest Urban 
Renewal Project Area A. It is indeed gratifying to see so many of you 
here in acknowledgment and display of your keen civic interest in this 


proposed project. 
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Although the details of the Urban Renewal Plan will be covered by 


representatives of the National Capital Planning Commission and the 
Redevelopment Land Agency, I should like to make these points clear 
prior to commencement of the proceedings: 

1. The proposed plan has been developed in accordance with the 


procedures established in Section 6, Public Law 592, as amended. 


2. The proposed plan establishes broad land uses within the 
Project Area boundaries, and covers the approximate extent and loca- 
tion of such facilities as streets, public buildings, recreation areas, 
schools, parks, utilities, business, commercial and residential areas. 
It also contains specifications of standards to be followed by public and 
private interests in the redevelopment of the area. 

3. The proposed plan if approved will permit the Redevelopment 
Land Agency to acquire and assemble real property by purchase, gift, 

exchange, dedication or eminent domain; to accept proposals for 
redevelopment; and to contract with individuals or companies for the 
lease or sale of property in carrying out the plan. However, the plan 
before us today includes no specific private proposals. 

4. As required by Public Law 592, the Board of Commissioners | 
has reviewed the plan submitted by the Redevelopment Land Agency for 
rehousing the families living in Southwest Project Area C and finds that 
families to be displaced by the execution of the Urban Renewal Plan will 
have available to them within a period of four years decent, safe, and 
sanitary accommodations within their means. 

During the course of this hearing, we would like to give all of you 
an opportunity to present your views to the Board. We are interested 
in any ideas you may have and we are especially desirous of hearing 
your remarks from these two points of view. 

1. How does this plan affect you as an individual, group, or 
organization? 

2. Do you feel that the over-all city-wide benefits to be obtained 
through this plan warrant its approval? 

At the outset I should like to add that because of the number of 
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persons who have submitted requests to be heard, and because there 


may be many more who desire to make statements, your cooperation in 
confining your remarks to the plan before us, would be appreciated. In 
fairness to all, be brief if you can be, and avoid alien aid re- 
petition, if possible. 
I would like to call on Ambassador Garrett as the first seitnaes, 
MR. GARRETT: My name is George A. Garrett, President of the 
Federal City Council. i 
I appear this morning to remind you of the deep interest of the 
President of the United States in the speedy completion of Southwest 





Redevelopment Project Area C, and to urge as strongly as I know how, 
that final approval be given by the District Commissioners to this pro- 


ject as quickly as possible. | 

It has been my great honor to have participated in the development 
of this vital project as the personal emissary of the White House. In 
this role, I have spent many months conferring with officials of the 
various agencies involved, including District and Federal, in an effort 
to help secure agreement on a workable plan for redevelopment of 
Area C. ! 

Even before President Eisenhower asked me to accept this assign- 
ment in March of last year, both the Federal City Council and I per- 
sonally had been convinced of the overriding importance of redeveloping 
Southwest Washington. My intimate contact with the project, in my role 
as White House mediator, has served to strengthen this conviction. 

The urban renewal plans for Area C constitute the boldest and 
most imaginative redevelopment project ever undertaken in our nation. 
They call for transformation of one of the most neglected and slum- 
ridden areas in America. This area is located in the shadow of the 
Capitol Building, and we want to transform it into a major asset appro- 
priate to the Nation's Capital. | 

From an economic standpoint, Southwest Redevelopment is in- 
dispensable to the future survival and growth of the District. Eventually 
the completed project will bring to the city increased tax revenues of 
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of around three million dollars -- or about eight times the present tax 


yield. 

Still more important, the completed project can provide an ex- 
ample to the nation and the world of how a free people can create a 
magnificent community appropriate to the Capital of the Free World, 
out of an area of degradation, suffering, and blight. 

Now that the many and complex problems involved in Southwest 
Redevelopment have finally been solved, there is no logical obstacles 
remaining to this project. From a cost standpoint it is economically 
feasible. The problem of relocating families and businesses has been 
amply provided for. And while the project is and must be a plan pro- 
viding for the most economical use of land, Project Area C and its com- 
panion Areas B and C-1 offer adequate supplies of improved housing for 

be all residents, including low-income groups. 

The argument for speedy action on Southwest Redevelopment has 
been far better summarized by President Eisenhower than I could hope 
to do. In his letter appointing me to my task March 15 of last year, 

Mr. Eisenhower wrote: 
"The redevelopment and renewal of the blighted areas of 

Washington is of concern not only to the citizens of the District of 

Columbia, but to all the American people. All of us want the 

nation's capital, Iam certain, to be the symbol of our country's 

best efforts to provide decent housing and attractive urban living. 
"One major redevelopment project is that for Southwest 

Washington.....It has been under consideration for almost five 

years. The time has come to see it become a reality. It should 

move forward just as rapidly as a plan can be devised which 
harmoniously resolves the various problems involved." 

That plan, gentlemen, has been developed and is now awaiting your 
final approval. Every member of the Federal City Council joins me in 
urging that you heed our President's plea and approve the plans for 
Area C, enabling this long-awaited project to move on to its final fruition 
as rapidly as possible. 

Thank you. 


12 MR. McLAUGHLIN: The next statement will be from Mr. 
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‘John A. 


Remon, Chairman of the Redevelopment Land Agency and vice chairman 
of the National Capital Planning Commission. 

MR. REMON: The public is being asked for their views today ona 
plan for rebuilding Southwest Washington. If this plan is carried out, it 
will be the most extensive rebuilding in terms of area and value that any 
city has ever undertaken. We expect it to make a tremendous improve- 
ment in our city and to make the Southwest a beautiful part of our great 
Capital. We also feel that the plan can serve as a pilot for other cities 
in the nation. The development of this plan has been the work of many 


i 





public officials and many private experts. 
Ambassador Garrett has told you of the President's personal 


interest in seeing the project brought to completion. I would like to pay 
my own tribute to Mr. Garrett for the fine work he has done at Presi- . 


dent Eisenhower's request in bringing agreement on the many difficult 
problems which existed in the area and resolved in the plan and on push- 





ing the plan forward. 
District Officials, the Planning Commission, our own Redevelop- 
ment Land Agency, the firm of Webb and Knapp, and a great many others 
have all made significant contributions to this plan. i 
It is a plan of many elements. It provides new public building sites, 
commercial areas, residential communities, schools, parks, a new ex- 


pressway and a redeveloped waterfront which will provide improved and 
| 


13 


expanded facilities for yachtsmen. 
Behind every one of these problems lies months and years of study 

by the most outstanding experts in the country. I do not believe that any 

one who has been associated with this plan need have any modesty about 


any portion of it. | 
In behalf of our Agency and the program, I wish to pay tribute to 


the magnificent work of the newspapers in our cays in bringing the story 
of the plan to the people in Washington. 

The newspaper treatment of the plan has represented the beat in 
fine, objective reporting. I would like to pay special tribute to George 


6 


7 
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Beveridge of the Evening Star, Robert Albrook of the Washington Post- 


Times Herald and Martha Strayer of the Daily News, each of whom has 


made an outstanding contribution to the success of this program. 


I would like to place in the record two editorials by the Washing- 
ton Star which I think, if you haven't already read- them, will be very 
illuminating. As I can only afford to read one paper at the time, I have 
only one copy, but we will be glad to see that they are duplicated for the 

record. 

(The two editorials referred to above are as follows: 

"NOT A REHOUSING PROJECT 

"The Washington Urban League is understandably concerned about 
the fate of 'lower-middle income' families under the tentative Zecken- 
dorf plan for redevelopment of Southwest Washington. The league is 
correct in assuming that the present program would provide no housing 
for families of limited income. However, sight should not be lost of the 
fact that the primary purpose of the Zeckendorf 'Area C' enterprise is 
not the rehousing of displaced slum dwellers but the complete rebuild- 
ing of a blighted area on an 'upgraded' scale -- and in a way that would 
be financially attractive to investors. 

"The Commissioners already have been advised that housing will 
be available elsewhere in the city for all families displaced by Area C 
reconstruction. Whether such housing can be included also in the 
Zeckendorf plan is another question. Certainly every effort toward that 
end should be made. This problem no doubt will be discussed at the 
public hearing called on the plan by the Commissioners for next Mon- 
day. They cannot approve the program, under the law, unless there is 
definite assurance that housing will be available somewhere in the city 

for all evicted residents of the area, whatever their income. 

"The lowest-income group already has been assured of new 
housing under the collateral Area B redevelopment program in the 
Southwest. This phase of the over-all face-lifting was, unlike the Area 
C undertaking, primarily a slum-clearance and rehousing project. The 
Zeckendorf plan, as tentatively approved by the Redevelopment Land 
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Agency and the National Capital Planning Commission, is concerned 
more with raising the economic level of Southwest Washington + and 
thence of the city as a whole -- than with relieving the city's shortage 

of cheap housing. If this commendable up-grading objective can be 
achieved even though housing for moderate-income families is included, 
so much the better. But it would be a mistake to imperil the larger pro- 
gram by insisting on any revision that would make the project econom- 
ically unsound from the investors' standpoint. For the success or failure 
of the Area C venture will depend largely on the willingness of private 


capital to risk investment in it." 


"THE CITY'S FUTURE : 
"The public hearing to be held by the Commissioners tomorrow on 
Southwest redevelopment is of extraordinary importance. It is no ex- 
aggeration to say that the trend of future growth in the District of 


Columbia will be affected in large measure by what is decided at this 


‘town meeting.' 

"For that reason the hearing should be attended not only by resi- 
dents of the area to be rebuilt but by citizens from other parts of Wash- 
ington. Everyone has a stake in the outcome of the hearing. | 

"The Commissioners, in calling the assembly, are acting in ac- 
cordance with the law governing the comprehensive redevelopment of 
the blighted Southwest. That law requires official approval by the Com- 
missioners before any redevelopment plan can become effective. The 
Commissioners must decide after considering the community's wishes 

as expressed in a public hearing. | 

"Specifically before the board for approval is the so-called Zeck- 
endorf (Webb & Knapp) plan for a sweeping reconstruction of Atea Cc, 
extending from the Southwest waterfront to the Area B project along 
South Capitol street and from Fort McNair to the Smithsonian grounds. 
This plan already has been approved, as required by law, by the National 
Capital Planning Commission and the Redevelopment Land Agenicy. 


"There will be some objections to the program in its various 


i 
| 
| 
! 
| 
| 
| 
| 


ee 
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aspects. The Urban League already has criticized the failure to provide 


17 housing that could be afforded by 'lower-middle income’ families. 
The fact should be kept in mind, however, that the Zeckendorf program 
is not intended to be a rehousing project. Instead, it is planned as a huge 
face-lifting operation designed to transform a badly run-down section of 
the old city into an attractive, prosperous community of public buildings, 
homes, apartments and business houses--with a great Mall approach, 
parks and a cultural center as special features. And most of this trans- 
formation is to be achieved with private capital. 

"Such an epochal rehabilitation of Southwest Washington would be 
certain to improve the city as a whole -- economically as well as 
esthetically. We hope, therefore, that the hearing tomorrow will result 
in a favorable decision by the Commissioners and that the way will be 
cleared for a start on a city-improvement enterprise that will have 
profound and lasting benefits for the Capital."') 

The Redevelopment Land Agency has during the last five years and 
particularly in the last year made a tremendous effort to explain every 
detail of the plan to the people of Washington and to the people of the 
Southwest area. . a oe ; 

I have been to over fifty meetings of citizens myself in the last 
two years to explain the plan. Our staff has explained the plan to many 

18 groups. Recently the Washington Housing Association held:a 
meeting in the Southwest for citizens of that area. This culminated a 
long series of such meetings which were held under our auspices with 
the assistance of Dr. Pate, Director of the Southwest Health Center, 
and Juanita K. Nye Community House. 

I attach for the record a partial list of organizations which have 
been addressed by our staff on the Southwest redevelopment. It is too 
long for me to repeat here, but I offer it for the record. 

(The above-mentioned document is-as follows.) 

19 MR. REMON: The Redevelopment Agency in partnership with the 
Housing and Home Finance Agency and in coordination with departments 
of the District. of Columbia Government ‘is prepared to carry out the 
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project. We will purchase the land in the area, assist families and 
businesses to move and make the site ready for new use. | 

We will proceed with this as expeditiously as possible, but it will 
be perhaps five or more years before the project can be completed, be- 
cause of the necessity of testing the real estate market for the different 
types of buildings proposed. i 

Mr. Searles will touch on some of the details of our proposed 
operations including the plans for relocation and financing. Our agency 
is concerned about the relocation problem and anxious that the life of 
every family should be improved as a result of the relocation operation. 

Our experience in moving about 1000 families from Project Area 
B has proven that this is not an unobtainable goal. James Banks, Chief 
of our Agency's relocation Staff has done an outstanding job in finding 
decent, safe, and sanitary new homes and seeing that the families who 
had to move found their way to these homes. | 

I know the success of our relocation program from personal know- 
ledge because I have visited the houses of many of our Southwest 
families before they move and then have visited them again in their new 

20 accommodations after relocation. Invariably the great change in 

environment brought about an increase in happiness and brighter outlook 
for the families involved. | 

It has been proposed that the plan be directed towards families of 
certain income groups. The plan now calls for a diversity of dwelling 
type but does not contain a provision for land control. ! 

The housing in the area must be built for families in the city who 
need housing and therefore constitute the housing market. Our agency 
is proposing to establish a board of real estate advisers to guide us in 
marketing this land and in securing the precise kinds of new uses within 
the broad framework of the redevelopment plan which will be most 
salable or rentable in the District of Columbia. In our carrying out of 
the plan sound economics will determine how the land should be used. 

I am informed that this is the experience of redevelopment agencies 
nationally and not a problem which is confined to Washington. |The 
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execution of the plan is a difficult one and a major responsibility for our 
agency. 

I feel that the Evening Star has properly described the type of re- 
building that we are seeking, and I have asked that the Editorial which 
appeared on the evening of May 10 be inserted in the record. 

21 In closing, I would like to assure you that our agency is ready to 
confer with you at any time about any phase of this plan or the urban 
renewal operations in which we are engaged. Our staff also is prepared 
to answer any questions about the Southwest plan which the public may 
have either at this hearing or at our offices at 685 Main Avenue, S. W. 


The project ahead of us is a tremendous one. It involves some 
$500,000,000 worth of new construction. This will result in the real 
estate tax income to the District alone by an increase from the present 
$450,000 from the area to about an annual return of over $3,000,000. 

In doing this, we are confident that we will be able to accomplish 
our objective of beautifying Washington, which is the leading capital of 
the world and providing a decent place to live for everyone which will 
be available to our families of varying income groups without restriction 
as to race, color, or religion. 

I am proud to ask for your approval of this plan, and I believe it 
is big enough and important enough for us all, in public and private life 
to put away any petty recommendations and grievances we may have and 
put our shoulders to the wheel to accomplish the rebuilding that the plan 
calls for. 

I am sorry that Mr. Bartholemew is not here today. He is out of 
the city and couldn't be here, so I am trying to substitute. 

22 MR. McLAUGHLIN: You are a very good substitute. Thank you 
very much. The next statement will be by Mr. John Nolen, Jr., who is 
director of the National Capital Planning Commission. 

Mr. Nolen. 

MR. NOLEN: My name is John Nolen, Jr., director of the National 
Capital Planning Commission. 

I would like to say that the chairman Mr. Bartholemew is out of 
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the city, because he had responded to an invitation of the Canadian Gov- 
ernment to meet with the committee of the National Capital of Ottawa, 

a commitment that he made before this hearing was announced. He is 
the official representative of the United States Government. : 

Mr. Commissioners, the urban renewal plan that you have before 
you was truly adopted by the National Capital Planning Commission, and 
the formal documents that represent the matter before you are contained 
in this white pamphlet that is labeled "Specifications for the Urban Re- 
newal Plan," consisting of specifications proper and the two plans which 
accompany it. 

Those two plans are shown in color before you up here, ‘one is 
"Land Use for Project Area C"' and the other is "Site. iia, asi Plan 
for the Project Area C." 

They are legal documents. The pictorial or ee plan that 

23 more clearly indicates the nature of the proposal that might come 
about through formal approval of this plan is indicated in the illustrated 
site plan to the left, which was prepared by Webb & Knapp to show what 
might be done if these two plans were formally approved. | 

There is also a prospectus behind you on the easel. Those will be 
explained in more detail later. Accompanying and supporting the plan 
is certain documentary material, which is included in a booklet we 
labeled ''Goal Book" and which consists of the following material: first, 

a letter of transmittal to the Commissioners; the resolution of the plan- 

ning commission formally adopting the plan; the explanatory statement 
which I commend to your attention, because it gives the background for 





the plan that is now before you; a statement on existing condition, which 
is quite important to study in comparison with the proposals; then a 
descriptive statement of the urban renewal plan which has been prepared 
by Webb & Knapp, a very excellent statement, outlining their proposals 
and then a number of plans which cover a variety of basic information 
which the planning commission assembled and which underlies the plan. 
For the most part it covers existing conditions, such as the condi- 
tion of housing, and first key plans are illustrated here on the left con- 
taining the basic planning elements and the existing land agency's 
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existing zone, the living per net residential acre, the assessed value of 


24 the plans, and then the land with plan in comparison with those. 

In addition on the side wall are reproductions of the plan showing 
the existing facilities in the Southwest. Those are all reproduced in the 
Goal Book which I referred to. 

Then in addition to that there are a number of appendices in this 
book which give the statistical background. First is the entire South- 
west area including the two plans previously approved by the Commis- 
sioners, and then the proportion of statistics applying particularly to 
Project C. 7 

That consists of such things as existing and specific land units and 
existing and proposed housing units. Then there is a series of state- 
ments that have been prepared by the land agency on financing, on 
quality of the housing, and finally the specifications. 

Mr. Commissioner, unless you wish me to go into detail, I think 
at this time I might conclude my statement and supplement it later, if 
any questions come up. There are a great many people here, and I am 
sure you want to hear them. 

MR. McLAUGHLIN: Thank you, Mr. Nolen. You will be in readi- 
ness. 

Mr. John R. Searles, Jr., executive director of the Redevelop- 
ment Land Agency. 

MR, SEARLES: Thank you, Mr. President. Mr. Remon, our 

25 chairman, has asked me to present a few of the details of our 
operation in carrying out this plan as we see it, if you approve it, and 
if the Housing and Home Finance Administrator approves it. 

First, I might say that the general procedure would be that after 
this hearing, you determine that the plan is worthy of your approval, we 
will then try to furnish you with the allocation or authorization from the 
Housing and Home Finance Administrator to give us a grant that should 
make available the necessary loans and cash that would be required for 
undertaking the project. 

This morning we did submit to him the application for a loan of 
approximately $85 million, and the request for a capital grant allocation 
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of about $31 million. | 


That reached his Philadelphia office, and he has guaranteed quick 
action on that, so prior to your final action, we hope to give you his 
decision so that you will have that before you before you give your final 
approval. | 

In carrying out the project which Mr. Remon has indicated to you, 





and Mr. Nolen has mentioned, our basic job will be to acquire land with- 
in a 442-acre area of the redevelopment project, to assist the families 
to find new accommodations, to clear the site, and working with district 
departments to put the pieces of land together so that it can be re-used 
in accordance with the plan which was officially adopted by the planning 

commission. | 

Just to outline some of the steps and procedure carried out and 
referring to the map, the land use map in color, I will tell you our con- 
cept within the framework of the redevelopment plan to — te 
various parts. | 

Many of these were designed by Webb and Knapp and others as 
the highest choice use for land in terms of overall benefit to the city. 

In the center of the land and proposed expressway is a large ‘red 
area which is designated as the town center. That will be the focal 
point of the entire center, the dark and light balls are the residential 


areas. 
There are locations for the shopping and commercial interests, 
but also such community facilities as branch library, parks, churches, 
a small professional building for doctors and lawyers serving the area, 
but in no sense would it be a regional shopping center comes with 


downtown. 


It is just big enough to serve the residents of the community of 


some 5,000 families surrounding the center. | 

There will be a variety in that factor, there are almost 1,000 
public housing units; there will be a number of units of slightly higher 
rent, and other new units in air conditioned elevator apartments and 
somewhat slightly per unit cost and a lower density type of residential 


4 
| 
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units which might be in the town square pattern, which is illustrated by 


this picture prepared by Webb and Knapp. 

If the residential square pattern or town center can be achieved, 
it will be possible to build these around a great square which provides 
a new type of in-town living and also producing houses for sale, which 
our board is very anxious to obtain; so that is the residential community, 
focused on the town center, made up of some 1,000 units in Area B, 
1,000 public housing units, about 500 or 600 other houses, and about 
3,500 to 3,800 houses in Project C, which is now before you. 

Along the water front, Maine Avenue, the wharf is pulled back and 
new facilities for a marine, for seafood restaurants and other services 
to yachtsmen. The Corps of Engineers, we hope, will carry out their 
present plan or revised plan for the rebuilding of the entire Maine Ave- 
nue waterfront and providing Washington with a marina that will be 
second to none in providing service to our local yachtsmen and the 
yachtsmen of the country. 

Along the railroad will be public buildings, most of it. A group of 
these have already been authorized by the Congress in Public Law 160. 
Those are the ones on widened 10th Street. 

Naturally, the widened 10th Street is the key to the whole plan. 

In working with the Webb and Knapp firm, they felt that was the great 
major physical element which made it possible to bring the Southwest 
into its own. It has always suffered from the barrier aspect of 
the canal, and then afterward, the placing of the great wall which went 
along Virginia Avenue, so new public buildings can be put in there. 

There were only a number of them. There will be three more 
under this Public Law 150, and the General Services Administration 
has indicated there will also be another. ; 

In the land between Third Avenue and the Capitol, of course, will 
be land allocated for the expansion of the Capitol grounds itself. There 
has already been some acquisition by the Architects of the Capitol itself. 

It is proposed that the railroad track stay because of the cost of 
moving it, and second commercial stay there. There are a number of 





29 


30 


119 
those in the area now, which for us to remove them would be quite costly 


and which choose to remain, so there will be areas in that area for those 
uses to remain. : 

One of the key elements of this proposal is the large red blob line 
just south of the railroad tracks which has been designated the plaza 
area. It opens off 10th Street and offers the opportunity for a new kind 
of tourist, cultural, and recreational uses for the city. i 

It would make an ideal site for an auditorium, museum, or some 


other city and nationwide use which would be related specifically to the 





capital of this great nation. The site is being provided for that 
purpose, and the design would be such that uses for that area could open 
on that street or down on another street and provides an opportunity for 
that kind of use. | 

They have had certain private national associations that are of the 
highest quality indicate to us their interest in construction of new build- 
ings in that area. We have even had some interest on the part of a uni- 
versity, so apparently there is a very great demand for this culturally 
high use. 1 

All those elements together represent the elements as they are 
fitted together, which seems to be the best possible use of the land itself 
that constitutes this very complex overall plan which Area C is the basic 
part of. | 

In respect to our land purchase operation, I would like to say that 
I have tried to seek the finest and best appraisals that we could possibly 
get. | 
We have one independent appraisal made by Washington's best in- 
dependent fee appraisers. Based on that we arrive at a price we try to 
negotiate with the owner. : 

Our experience indicates that we can negotiate with almost 90 per- 
cent of those owners who are able to negotiate with us. Of the remaining, 
half, there are those we just can't come to terms with, and they feel that 
they would do better in court, and there are those which can only be re- 


ceived by condemnation, but in general we feel we can effect 


1 
| 
| 
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a settlement with 90 percent of the property owners in that area. 

As far as the relocation goes, we have adopted the most stringent 
of regulations in trying to consider that each family we were dealing 
with should come out all right as a result of this relocation process. 

In doing that we have set up a staff of workers who work right with 
the family and stay with them until they are suitably located in their new 
accommodations. 

As a result, very, very few of those families -- less than 5 percent 
of them -- we don't know where they are, and we are constantly looking 
for those through the telephone book, through the utility connections, :. 
and employment agencies, and find them and be sure they are suitable 
located. 

It is that agency-to-family relationship more than anything else 
that has enabled us to handle these as effectively as we have. Fortunately, 
we have the cooperation of the National Land Agency, and I want to stress 
the agency-to-family relationship of following through on the oe i to 
see that they do get the houses available. 

In disposing of the land in the area, we have no definite scan for 
that at the present time. The land will obviously be sold at the highest 
and best price that we can get for it. We may sell it or lease it, depend- , 
ing upon the advantages to the community and making the land more 

marketable we shall obviously in selling the land look to property 
owners and business people who are now in the. area as prospective 
customers with the hope that they will choose to remain in the Southwest 
and be an important part of the market. 

We believe it can be marketed. 

The interest of Mr. Zeckendorf of Webb and Knapp has been.a 
major factor in creating interest in this plan and bringing about this plan. 
He has indicated he may make an offer to us for approximately 50 per- 
cent of the land, which will be in private use, but he may have local 
businessmen and builders in cooperation with him. 

The remaining 50 percent of it, we hope to get the largest possible 
local participation in all the areas, though the uses are specialized and 
many of them are public. 
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We would like to make a distinction between our obligation to 


property owners and business people. Our obligation to property owners 
is to leave them hope of a fair market price on their investments or 
homes, to see that they have a comparable home in some other part of 
the city or in the redeveloped Southwest. That is our obligation to them. 
Beyond that, of course, we can give them no priority whatsoever. 
Nor should they ask for one. They can take the fair judgment that we 
pay them and invest it in similarly good property somewhere else, be- 
cause if they didn't believe our price is fair, they have an avenue 
to the courts. : 
Our obligation to business people is quite different. The law, both 
our D. C. Redevelopment Act of 1945, and our contract with the Housing 
Administrator for their Government housing, the Act of 1954, requires 
us to have a plan for rehousing families who live in the area. Ih that, 
as I mentioned, we believe we have substantially exceeded it. | 
As far as the business people go, we will do every bit we can to 
aid them in relocating their business and assist them in any way we can. 
This morning I was also invited to go to the House Banking and 
Currency Committee, which is considering legislation for the Small 
Business Administration and the Department of Commerce to assist 
these people in their relocation at other sites. | 
So our obligation to the property owner and the businessman isa 
very different type of thing. | 
I would just like to conclude by summarizing: this problem has 
received more attention in respect to its quality, and financing, than any 
other project in the country; and that has been due to the efforts of 
Colonel Robert Mathe assisting a Washington committee, consisting of 
department heads, including our agency and the district employees. 
This committee has computed costs for this project and ways of 
financing this and has been meeting frequently. 
It will continue to meet throughout the life of the project. 
The next step in the cost picture will be the forming of somewhat 
firmer agreements and ideas than in the book given to you in the plan- 
ning commission. 
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They are going to be in the form of an executive agreement so that 


you will be able to execute them for your share of the market. 

Our present estimates are that the land will cost about $62 million. 
Administration, interest, appraisals, and other expenses of overhead, will 
run approximately $8 million. The improvement of the site, including the 
widening of 10th Street will run about $11 million, with a total expenditure 
of about $81 million. 

We will expect to recover from the sale of land for public or private 
use about $50 million, leaving a net loss in the operation of about $31 
million, at least half of which must be matched by contributions by the 
District, which can be in the form of public improvements. 

Such improvements which now appear eligible which are going to be 
included in the ten-year public improvements, include the new elementary 
school, the new parks, the expressway, which has been designed specifi- 
cally to serve and support rather than conflict with the redevelopment 
project, the rebuilding of the waterfront, new combined fire and police 

station, a major traffic interchange at M street, new recreation 


facilities, and a large project which is now under consideration for the 


separation of storm and sanitary sewers, which would greatly improve 


the area by eliminating pollution from the waterfront area; so generally 
speaking, the top policy appears feasible, and I do want to compliment 
you, sir, on establishing the kind of committee that you have. 

I am now available for any further questions. . 

MR. McLAUGHLIN: Thank you. Mr. James G. Banks, Chief, 
Relocation Division, Redevelopment Land Agency. 

MR. BANKS: Gentlemen, it was in compliance with Public Law 
592 and the requirements of the District which we expect to file with 
the Housing and Home Finance Agency as a plan for housing families 
in this area. 

The summary of that plan was submitted for your approval a 
couple of weeks ago, and I will just briefly point out some of the aspects 
of the plan. 

It is our estimate that 14,112 families now live in Project Area C. 
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It may be that this figure high in view of the number of families who 


“ have left the area in the last few weeks. ! 

We have made no accurate check of it, but just driving he the 

area and viewing accumulating vacancies of housing there would lead us 
35 to believe that this figure will be substantially decreased. 

The information we submitted to you in this report we have found 
some discrepancies in. However, in the discussion with the housing 
authority, we come up with even higher figures as to the availability of 
public housing than is included in this report. | 

They are not so much higher, however, that the basic picture is 
changed. We feel that some 2312 families to 4100 families wil be 
eligible. 
During the next four years -- and we do expect to take four years 

to do this job in an orderly manner -- there will be sufficient dwellings 
of appropriate types to meet the needs of the families who will require 
public housing. | 

| We have broken down the kinds of families according to their race 
because of the availability of housing on the market in the main on that 
basis. ! 

The 762 Negro families will require rehousing from Project Cc 
into private housing according to our count of houses that have been 
listed in our office during the past 12 months, according to a survey that 
we made of the newspaper listings of houses for rent and according toa 
report of the local office of FHA, that nearly 1300 such units were avail- 
able during the past 12 months. | 

If such a situation continues for the next four years, there certainly 

36 will be a sufficient type of rental units available to afford con- 
siderable choice to these families in moving out of the area. | 

The same principle applies to the white families who require re- 
housing from Project Area A. It was, therefore, on the basis of this 
information that we concluded that it is possible and feasible to rehouse 
the 4,014 families in Project C during the next four years. | 

There are two other points that I would like to make before I con- 
clude, and one is that before the actual relocation of families begins, a 


| 
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final survey of each family will be taken, and the information will be 


asked as to what the families need and what they want. 

Every effort will be made on the part of the relocation division to 
meet the needs of the families that have to be rehoused. Actual reloca- 
tion operations must be geared, of course, very closely with the work of 
the National Capital Housing Authority, upon whom we depend for a con- 
siderable amount of rehousing; and with the type of cooperation that 
obtained during the relocation of families from Project Area B, I think 
we are going to be able to show a successful operation. 

The other thing that has worried us during Project Area B and 
has been of great concern to other agencies and interested people in the 
city is what should be done, to what extent, for the families that have to 

37 move and adjust themselves to new and better environments. 

It is with this in mind that this agency has participated with a 
number of other agencies in trying to come to some conclusion as to 
how best the facilities that are no longer available to the citizen, such 
as health and welfare, can best be coordinated, how best to reach these 
families, in Project Area C in this rehabilitation. 

This work has progressed to the point -- I might say here that it 
was initiated by the Washington Urban League and continued under its 
guidance -- and we are at the point now where we believe we have suf- 
ficient information for us to be able to sit down across the table and 
come up with a program to assist the families who have problems in 
Project Area C in working them out before Project Area C or soon 
thereafter and which will be assuring them of an improved social and 
health environment as well. 

Thank you. 

MR. McLAUGHLIN: Thank you. Mr. James Ring, executive direc- 
tor of the National Capital Housing Authority. 

MR. RING: My name is James Ring, executive director of the 
National Capital Housing Authority. 

Iam very glad, Mr. President, to have an opportunity to make a 
very brief statement in this public hearing. 
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The immediate and primary function of the National Capital 
Housing Authority in its appearance here today is to give assur- 
ances that low income families who will be displaced from Project Area 
C will be offered good housing at rents in accordance with their low in- 
comes under the management of our authority. ! 
The following information will give you a more precise summary 
indication of housing facilities which will be available for this purpose 
and also for the rehousing of low income families who may be displaced 
by other features of the District's workable program. | 
First, vacancies of various sizes which may occur in approxi- 
mately 5,200 dwelling units presently managed by the Authority; second, 





dwelling units to be constructed by the authority on two former slum 
sites which it has acquired and cleared. 612 of these are in the old 
Navy Yard neighborhood in the Southeast, and 456 to be constructed in 
the Southwest, situated on Project Area B. | 
Third, a total of 157 dwelling units to be constructed by ' the eons 
ity on 8 sites in the District of Columbia. The provision of this part of 
the public housing supply was especially undertaken by the authority to 
get rehousing needs principally presented by Project Area C. | 
I would be less than frank if I failed, however, to indicate to the 
Commissioners that the supply of housing in the District of Columbia 
is dangerously low; that the Authority is presently encountering con- 
siderable difficulty in its planning of sites required for the group 
of 1,571 units, and for this reason in some instances has withheld action, 
which would permit us to assure ourselves. | 
My point in making this statement is to emphasize the fact that 
the project before the Commissioners today is not a program in itself. 
As I have stated, it seems probable that the Authority will be in a posi- 
tion to undertake the rehousing of the low income families from Area C. 
When their needs cannot properly be met in the private market, it 
is even possible that our Authority and the Redevelopment Land Agency 
may equal or surpass their performance in the Area B location, a per- 








formance in effective cooperation which has received wide and favorable 
| 
attention. | 
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But after Area C the city has to tackle the complex problem 


presented by the teeming slums of the wickedest precinct, the tenements 
of the central Northwest. 

If our Authority is to aid in this relocation, it will need the friendly 
cooperation of the Commissioners, the planning commission, and the Re- 
development Land Agency to assist it in finding sites on which to put the 
2,500 additional dwellings which the Urban Renewal Council has found as 
the minimum necessary to meet the needs of the District's workable 
program through 1961. 

Thank you very much. 

40 MR, McLAUGHLIN: Thank you. Colonel Robert Mathe, assistant 
Engineer Commissioner for Urban Renewal. 

COLONEL MATHE: Thank you, Mr. President. I am Lieutenant 
Colonel Robert E. Mathe, Assistant Engineer Commissioner for Urban 
Renewal. 

In this capacity I am responsible to the Board of Commissioners 
for coordinating activities of the District Government pertinent to 
urban renewal. 

Since representatives of the Planning Commission, the RDA, and 
the National Capital Housing, both have already made statements, I 
believe it would be well to point out to those present here that all of the 
District Departments affected by the urban renewal plans for Project 
Area C played an active part in the development of those plans. 

The Departments were contacted on numerous occasions by the 
various organizations and agencies directly involved in the planning. 
There was constant liaison and mutual cooperation in the resolution of 
problems. There were close to forty meetings of the Coordinating Com- 
mittee, at which the Area C plans were discussed, and representatives of 


the various District Departments were always present at those meetings 


to insure that the interests of the District Government were amply con- 
sidered and protected. 

41 Additionally, the plans for Area C were discussed at various meet- 
ings of the Urban Renewal Operations Committee where again such 
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District Departments had an opportunity to voice their opinions and to 





ak influence the plans and specifications. | 

In the final stages of development, each department oe 
to review and make comments and recommendations pertinent to each 
new draft of the proposed land use and site development plans as well 
as the specifications. In summary, then, the District Department played 
a key role in the development of the Urban Renewal Plans. 

Since adoption by the Planning Commission, a final study and 
review of the Area C plans has been made by the following departments: 
Department of Highways, Department of Vehicles and Traffic, Depart- 
ment of Sanitary Engineering, Department of Buildings and Grounds, 
Department of Public Health, Department of Recreation, Department of 
Public Welfare, Department of General Administration, including budget 
and fiscal affairs, Superintendent of Schools, Fire Department, Police 
Department, Surveyor's Office, and the Corporation Counsel's office. 

All of these departments give an unqualified concurrence to the 
plans and specifications, except the Department of Public Health, which, 
although urging the redevelopment of Area C as fast as is humanly pos- 
sible, has expressed some concern over portions of the specifications 

42 relating to the definitions, common space, coverage, and the types 
of residential buildings. ! 
The comments of the Health Department, as well as those of all 
other departments will be submitted to the Board of Commissioners for 
review prior to the date final action is taken on these plans. | 
The Urban Renewal Plan for Project Area C has been presented 
to the Urban Renewal Council, and each member has been requested to 
study and review the plans and specifications and to submit his written 
comments thereon. | 
It is the intention of the Chairman to utilize the information re- 
ceived from each member in formulating a report which will be 
separately submitted to the Board. | 
However, it should be noted that to date, the Executive Secretary 
of the Council has received written comments from 10 members, and 
all of these indicate general concurrence. ! 
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In regard to costs, I wish to point out that I have personally con- 


ducted numerous cost conferences with representatives of the RDA and 
the various District departments. 

As indicated by Mr. Searles, the estimated cost differential will 
be over $31 million, and the District's share will run close to $17 
millioh. 

Although this is a tremendous sum of money, we hope to carry out 

the District's obligation without a cash contribution. This can be 
done through the construction of public works, schools, police and fire 
stations, recreation areas, streets, sewers, and other facilities, all of 
which are badly needed in the Southwest. 

We can receive full credit for the construction of these facilities 
as non-cash grants-in-aid and in this way we can do double duty with 
the taxpayers’ dollar. 

Although all of the District facilities are not now carried in the 
10-year public works program, many of the major facilities are included, 
and it is anticipated that adjustments can be made to carry the remainder 
without impairing this program. 

MR. McLAUGHLIN: Thank you, Colonel. Mr. Eliott, Insurance 
Officer for the Federal Housing Authority. 

MR, ELIOTT: My name is Alen Eliott. I am the chief underwriter 
of the Federal Housing Authority, Metropolitan Washington. 

In that capacity I am responsible for the technical operation of 
FHA and the coordination of FHA activities with the local authorities. 

Accordingly it has been my pleasure and privilege to work with 
the District of Columbia people, including the Redevelopment Land 


Agency and others, in connection with the development of Area B and 
Area C. 
FHA's part in the development of Area B and/or Area C isa 


matter of option on the part of the sponsor or builder. It is not neces- 
sary for him to use the facilities of FHA, but it is there if he so elects. 

It is anticipated that -- and we have had many discussions with 
developers of both Area B and Area C which lead us to believe that they 
do anticipate using some facilities of FHA. 
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FHA can and will, if requested, participate not only in residential 
portions, but possibly in such commercial as might be deemed appro- 
priate to the residential development itself. ! 

I think a great deal has been said and written describing this 
tremendous undertaking, the classifications of the redevelopment, the 
kinds of housing, and the uses that are contemplated by the sponsor of 
both Area Band Area C. Therefore, I will not dwell upon it. | 

However, it does occur to me that you Commissioners and your 
audience might be interested in knowing the problems of FHA when and 
if we are presented with an application for mortgage insurance in either 
one of those sections. 2 

Therefore, I would like to talk just for a moment about that. 

Conceiving and developing a project can be costly and complicated 
because of the number of inherent factors. There is, however, an 

orderly economical approach whereby the soundness of the pro- 
posal can be examined and tested at its inception. | 

The value of rental properties arises from their ability to return 
the capital investment, as well as pay a return in the form of interest 
on the investment at a rate set by the competition of capital seeking 
investment. | 

The problems of management and relative risk involved in various 
types of investments are prime factors in establishing the rate of return 
the market demands. : 

If the value of a rental property equals or closely approaches its 
cost, it is a sound transaction. If the cost of producing and operating 
property are not properly related to the net income which can be obtained 
from it, the proposal will not be attractive to either investors or lenders. 

Creating a rental project is analogous to setting up a manufacturing 


and merchandising operation. The type of information needed: to come to 





a decision as to whether or not there is an opportunity to enter the rental 
field with reasonable prospects of establishing a successful, profitable 
operation is likewise analogous. 


The first question that arises relates to potential demand for the 
| 





130 
product. In the case of rental housing, the question is what type and 


size of family unit is in greatest demand. 

Knowing the demand with respect to type and size, the next ques- 
tion is what services must be furnished to satisfy the needs and desires 
of the market for these units. Having ascertained the needs of the mar- 
ket, the vital question of the price buyers will pay for the product or 
services must be answered. 

So the next logical step is to find out which locations in the com- 
munity or city are now and will continue to be most popular and in 
greatest demand by families seeking accommodations of the type and 
size it is proposed to build. 

The price that can be obtained places a definite limitation on the 
amount that profitably can be spent on producing and distributing the 
product, so the next problem is to estimate the cost of producing the 
product or property as well as the cost of distributing the product or in 
this case operating the project. 

To drop the analogy to manufacturing and revert strictly to housing 
projects, investors contemplating production of a rental project, being 
prudent and desirous of proceeding soundly, must know or ascertain the 
following: (1) what type and size family unit is in greatest demand; (2) 
what services must be furnished to meet the needs and desires of the 
marketing seeking these units; (3) what is the maximum rental obtain- 
able; (4) where are the particular locations in which these units will 
command and continue to command these maximum rentals; (5) how much 

will it cost to acquire the land and produce the property; (6) how 
much will it cost to operate the property; (7) what rate of return on 
Capital does the market demand. 

Those factors are the factors that FHA and the respective sponsor 
of any rental project must weigh and does weigh in each and every 
instance, under section 220, which was expressly created by Congress 
for use in urban renewal programs or perhaps under section 207, which 
is the standby method of financing rental projects; but always we weigh 
all those factors, but not necessarily in that order, with respect to the 
sales program. 








ay a, ne a ¢ 


» 





48 





131 | 
Sponsors of Area C have sought council with us with regard to the 
type and size of units for the sales market. Our office has urged that a 
considerable number of units be provided for _— in Area C; bearing 
[conditioned 


in mind that the entire Area Bis bondited for’ rental and with the type 
of zoning they have available in Area C, we believe there will ‘be a 





strong market demand for a quite wide variety of sales units in Area C. 
We believe that the sponsors of Area C have given a great deal of 
thought and time to the development of the project of many types and 
many sizes, which will not only have a tremendous economic and social 
effect upon that area, but that it should be very attractive to investors 
for a term mortgage investment. i 
If that were not so, FHA could not and would not be willing to 
participate in that area subject to the rules and regulations that Con- 
gress may impose. Thus far, we are impressed with the thoroughness 
and deliberate surveys and study that have been made by the Webb & 
Knapp people, exploring, probing the great needs and demands. 
They are thinking not only in terms of today but tomorrow, so too 
are we in the processing of any applications we may receive for the 


mortgage insurance. 





i 
| 
| 
| 


Thank you very much. 

MR. McLAUGHLIN: Thank you, sir. Mr. Slayton, vice president 
of Webb and Knapp. Would you give your full name, Mr. Slayton, for 
the record. | 

MR. SLAYTON: My name is William Slayton, and I represent the 
firm of Webb and Knapp. At the outset I would like to emphasize some- 
thing that has been said earlier particularly by Colonel Mathe on the 
preparation of this plan. | 

The press has often called this plan the Zeckendorf plan or the 
Webb and Knapp plan, and it is true, of course, that we were interested 
in bringing a plan of redevelopment to the area. : 

This plan is not just the Webb and Knapp plan. Itisa plan that 
has been approved by the District Department, and it isa plan that has 
been modified, changed, and adjusted sothat it meets all the require- 


ments of the District and the planning commission. | 
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It is really a planning commission and a District of Columbia 
plan rather than purely a Webb and Knapp plan. 

We have here some drawings to illustrate the way in which this 
area might be developed. I should emphasize again that this is an 
example of the way one potential developer might develop the area. 

It is by no means a fixed plan in terms of differences in the way 
it is to be developed. We have prepared a rendering of the whole area 
which is directly behind you, and we have prepared a rendering of one 
of the residential squares alluded to previously. 

We do feel that the residential square has great potential in terms 
of residential living and would be one of the most attractive features of 
the Southwest redevelopment. We have studied this plan a great deal. 

We have gone into it in great detail as Mr. Eliott indicated. We 
feel that it is economically feasible, and we feel that it can be built and 
can be built well. 

I would like to conclude by pointing out that Webb & Knapp as 
potential developers will submit a proposal to the Redevelopment Land 
Agency in accordance with its memorandum of understanding with the 
Redevelopment Land Agency to develop a portion of this area, and we 
hope we will be given some favorable consideration. 

Thank you. 

MR. McLAUGHLIN: Thank you. Mr. Keith representing the firm 
of Sheuer and Stevens. 

MR. KEITH: My name is Nathaniel S. Keith. I am appearing on 
behalf of Mr. Sheuer and Mr. Stevens, and on their behalf I would like 
to bring to the Commissioners an endorsement of the plan before you 
for the development of Area C. 

They have a very vital interest in the balance of the plan for 
Area C since the housing they have developed for Area B will be the 
first large-scale housing in the Southwest. 

From the outset, therefore, they have taken a very vital interest 
in the progress of the plans for the development of Area C and the 
supplemental plan that is now proposed will result in a very favorable 





4 


o 





 _—E eee ee 
133 : 
and attractive living and environment for the whole Southwest Washing- 


> - ton. 
I might add that from the outset their interest in the redevelop- 
ment Project B, one of the primary basis for that emphasis was the 
assumption that the plan for the complete redevelopment of Washington 
would proceed. : 
I might add that from the standpoint of timing that Mr. Stevens 


and Mr. Sheuer have a vital interest also in the expeditious handling of 





this undertaking from the standpoint of having the balance of the re- 
development under way at the time the Project B new housing reaches 
the rental market. | 
51 That is all I have to say. | 
MR. McLAUGHLIN: Thank you, Mr. Keith. We will now hear 
from Mr. Frank Addison representing the Federal City Couneil. 
MR. ADDISON: Gentlemen. i 
MR. McLAUGHLIN: Mr. Addison, we are glad to have you. 
MR. ADDISON: My name is Frank G. Addison, and I am chairman 
of the Federal City Council, on whose behalf I am testifying in support 
of the plans for Southwest Redevelopment Area C. 
The Council is a non-profit organization composed of 55 leading 
citizens, who formed it to assist in community development. : 
As a life-time resident of the District, and as a banker who has 
had constant opportunity to study our local economy at first hand, Iam 
convinced that the best single way to keep our city strong and healthy, 


is to convert costly slum land -- such as that contained in Area C -- 





into the highest economic and most productive use. | 
At present, our Capital City faces many problems, which closely 
parallel those of most other major metropolitan areas. They include 
the all-too-familiar flight to the suburbs, the economic troubles down- 
town merchants which will result in a declining real estate tax base, 
and many other headaches connected with increasing costs of govern- 
52 ment. ! 


Needless to say, these problems call for a many-sided solution. 
But whatever plan for redevelopment is attempted, it must include 


' 
' 
| 
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rehabilitation of the sick areas of Washington, and especially those in 


_ the Southwest. You can see why, when you consider these facts: Accord- 


ing to the Redevelopment Land Agency, the Southwest Redevelopment 
Area produces 1.2 cents of every D.C. tax dollar, but consumes 9 cents 
of every dollar spent for welfare services, 6 cents of every dollar for 
health services, 12.5 cents of every dollar for mental patients; and 6.4 
cents of every dollar for incarceration of criminals. 

This is the trend which must be reversed if Washington is to be 
the Nation's Capital in which all citizens can take justifiable pride. And 
we on the Federal City Council believe that the plans for Southwest Re- 
development Area C contains the most hopeful solution yet proposed. 

Redevelopment of this area will not only replace 441 acres of 
slums with a model neighborhood for some five thousand families, it 
will also bring the District increased tax revenues of around three mil- 
lion dollars -- about eight times the present tax yield. 

An area of this size upgraded will certainly do much to retain 
present District residents within the city, and to attract back into 
Washington those who, for various reasons, have migrated to the suburbs. 

53 In this connection, at an executive committee meeting on April 23, 
we adopted the following resolution: 

"WHEREAS, the redevelopment of Southwest Washington will 
contribute immeasurably to the social and economic welfare of 
our city, by clearing slums and helping provide higher living 
standards, and 

"WHEREAS, the Federal City Council has played a key role 
in helping to pilot the project through its many obstacles, to its 
present state of development, 

"THEREFORE BE IT RESOLVED THAT: 

"1. The Federal City Council endorses Project Area C as 
adopted on April 5, 1956, by the National Capital Planning Com- 
mission; and 

"2. Council members stand ready to provide any assistance 
which may be possible and necessary to aid in final completion of 
the project." 
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Gentlemen, this morning, I picked up statistics from the Evening 


Star of April, 1956, in which you may be interested, measuring the 
transition from here to the suburbs, and I note that there was an increase 
of 15,000 gas meters last year. In the District of Columbia it was re- 
duced by 200 gas meters. In Maryland it was increased by 8, 000. In 
Virginia it has increased by 8,000. 

Likewise in the electric consumption, it has increased = 

415,000 to 433,000 meters. The District of Columbia has dropped 
about 39 meters, but in Maryland it increased from 117,000 to 126,000, 
and in Virginia from 102,000 to 110,000. | 

We believe the project will do much to revitalize the downtown 





area, because families living in Area C should rely heavily on downtown 
merchants and businessmen for most of their essential purchases. 

Cost of the program will present no obstacle, since funds budgeted 
in the District public works program and matching federal money for 





urban renewal will pay the entire public share of eae in 
Area C. 

And, despite the claims of certain groups to the salts the 
present redevelopment plans provide ample public and private housing 
to relocate families who will be displaced from Area C. : 

In short, from any angle you choose to look at it -- business, 
social, economic, and aesthetic -- the completion of Area C is indis- 
pensable to the growth and welfare of Washington. But there's more to 
it even than that. | 

We on the Federal City Council believe that by successfully com- 
pleting this project, private enterprise working with governmental 
agencies in Washington can provide an example and inspiration in slum- 
clearance and in improvement of semi-blighted areas in our city. 

For all of these vital reasons, we strongly urge that the’ District 
Commissioners approve plans for Southwest Redevelopment Area C as 
speedily as possible. | 

Thank you. 

MR. McLAUGHLIN: We deeply appreciate the work you ei 
done on this. 
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Mr. Charles A. Horsky, president of the Board of Directors of 


the Washington Housing Association. 

MR. HORSKY: My name is Charles A. Horsky. I am president of 
the Washington Housing Association. May I express my appreciation 
for this opportunity to appear before you this morning. 

MR. McLAUGHLIN: We are glad to have you. 

MR. HORSKY: The Washington Housing Association, for which I 
appear, is vitally interested in the Urban Renewal Plan for Southwest 
Washington. As a citizens' organization almost a quarter century old, 
we have welcomed and vigorously supported, this new concept of Urban 
Renewal as a major weapon in the fight against slums, and the human 
and moral degradation and expense which slums carry with them. 

Urban Renewal can bring us decent, safe, and sanitary housing for 
our citizens. It can bring us beauty and pleasure, in modern designs for 
streets and parks and malls. It can bring convenience, in well located 
commercial districts, schools, and churches, with adequate parking 
space. 

56 The Board of Directors of the Washington Housing Association has 
met and considered carefully the Plan before you today for approval. 
Although our experience does not qualify us as citizens for a professional 
opinion on all aspects of the Plan, the features other than those relating 
to housing, which is our prime concern, appear to be admirable. We 
hope only that the plan, in these respects, will not suffer in the execution. 

The housing features of the plan, however, we think, warrant your 
close attention. We find a serious gap between the objectives which are 
sought and the results which are likely to be achieved. Specifically, we 
find in the plan no real assurance that when it is executed it will pro- 
vide housing of all the types which are needed in the development of the 
Southwest Area. 

Let me explain in more detail. The specifications, at pages 6 
through 9, state that the plan is designed to carry out a portion of the 
1950 Comprehensive Plan, as amended. The specifications then list 16 
of the "principal local objectives" which are met in the plan. The one 
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to which I wish to call your attention is the third, which reads as follows: 


"3. To provide suitable locations and good environment for 





a cross-section of housing types and accommodations needed and 

marketable in the District." | 

The importance of that objective can scarcely be overstated. 
Housing is, after all the sine qua non for a city. Shops, schools, churches, 
theaters, public buildings, parks, all depend upon people having a place to 
live. | 

As the objective itself recognizes, different economic levels re- 
quire different types of housing, and some provision must be made for 
all of them. That, indeed, should be fundamental in an Urban Renewal 
Plan. | 

When we turn from the statement of the "objectives", however, to 


| 
the housing specifications, we find no assurance that this Purpose No. 3 





will be carried out -- that discrimination against lower income groups 
will be avoided. : 

The specifications can be assumed to provide an adequate propor- 
tion of housing for families of moderate to high incomes. The apart- 
ments and row houses should suffice for that. Moreover, there are in 
the Southwest Area, though not in the specifications for this plan, plans 
for a number of new public housing units, which appear to be adequate 
for the area, though certainly not extravagant in view of the long waiting 
list for such housing which already exists. 

The family for which the plan gives no assurance is the one just 
above the public housing level. Those families -- the lower middle 
income class -- are those whose incomes are too high to enable them 
to qualify for public housing but not high enough to permit them to pay 

anything but minimum rents. | 

The use of dollar limits is misleading, because of the differences 
in family size and composition, but let us say families with incomes 
ranging from $3,000 to $5,000 per year. ! 

The May 1 report to you by the Redevelopment Land Agency 
reveals that about 45 percent of the families now living in Area C fall 


within those income ranges. | 





| 
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There is every reason to believe that this plan will not provide 


housing for this lower middle class. The plan does not specify the types 
of housing to be built, except to promulgate certain basic structural 
limitations and certain requirements like zoning and density. It differs, 
in this respect, from the other Urban Renewal Plan which you have ap- 
proved. 

The plan for Area B, by specific terms, requires a certain per- 


centage of the dwelling units be constructed to rent below a fixed dollar 


amount which would make them available to many of the lower middle 
class of which I speak. 

Why such a provision, or something like it, has not been included 
in the present plan, we do not know. We fear, however, that its absence 
is significant. We fear that this plan has metamorphosed during the 
last five years to an extent which truly makes it misleading to say that 
it will provide for a cross-section of the community's housing needs. 

Its original conception would have provided decent, safe and sani- 
tary housing for the people of the Southwest-- people who are pre- 
dominantly in the lower middle income group. Not it appears to be more 
in the nature of a plan for a Washington showplace, which will seek to 
rival Spring Valley, or some of the areas off Connecticut Avenue. 

If that is:its true character, it will provide homes for only an 
infinitesimal percentage of the present residents of the Southwest. It 
will provide nothing for the lower middle income group in the District, 
and very little for the middle middle income group. 

We recognize that it can be argued, in defense of such a plan that 
the Southwest by reason of its location and its river frontage, is 
specially adapted to expensive homes for people who can afford them. 
We recognize too that it is not easy to evaluate one segment at a time 
in a comprehensive plan which is itself still unclear. 

When we evaluate these arguments, however, we should also have 
in mind the fact that the second principal local purpose of this plan is 
that of providing "residential neighborhoods within walking distance of 
nearby Government offices and establishments."' The average salary of 
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Government employees in the District, as of June 155, as reported by 

the Civil Service Commission, is $4,345 -- well within the income 
range of the lower middle group. | 

Moreover, we believe that any part of the District, if we are to 
rebuild it from bare ground up as we plan to do in the Southwest, can 
be made so attractive that it will attract persons with high incomes. 
The Southwest is convenient, but the immediate Northwest is equally so, 
and it too has its pleasant natural features. 3 

But beyond that, it is our belief that sound urban planning calls 
for balanced community units, embodying in each local area a cross- 
section of income levels. 


Each area of the city, in the words of the "local objective" No. 3, 





should provide a cross-section of housing needs. No one, I am sure 
would like to see all public housing in the District concentrated in one 
area. Under existing plans, the Southwest will have its full share. No 
more should we, by excluding lower middle income housing from this 
huge Southwest Area tend strongly to concentrate such families in other 
areas. : 

At the present time there are many, many such families in the 
Southwest. If that area will house none of them in the future, we are 
building up enormous responsibilities for later urban renewal plans. 


We must remember that in the District of Columbia, unlike other 





cities, these families cannot in most cases escape a constantly shrink- 
ing supply of available housing by moving to less expensive 
suburban areas. Most of these lower middle income families are 


| 
When we also close to these Negro families who are in the lower 


Negroes. The suburbs are largely closed to them. 


middle income group a large area in which they have been living, we 
squeeze them more tightly into the rest of the District, or perhaps 
force them away from this area altogether, and we make it more and 
more difficult to achieve the balanced local areas we want. | 

In addition, we fail to make, with Government-aided new housing, 
a more free and flexible housing supply to mesh in with the supply which 


| 
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the "natural" forces in the housing market are achieving on their own, 


without direct Government involvement. 

We also fail, it should be added, to make the most of an early and 
facile opportunity, because of the sheer magnitude of this plan, to 
demonstrate national capital leadership in the achievement of the Presi- 
dent's civil rights objectives in District of Columbia housing, as a 
parallel to the achievements here in other areas of living and of which 


the whole nation is proud. 


We must remember that Urban Renewal invokes the aid of Gov- 
ernment, and Government must see to it that the end product is not 
weighted in favor of one class of citizen as against another. 

62 The extraordinary expenditure of public funds and exertion of 
public power and authority inherent in this project, and in all urban 
renewal projects, ought to call, in fact, for priority, and certainly for 
specific consideration, to housing needs which are less well met by 
private enterprise -- the lower middle income needs. 

It is a perversion of public purpose to permit a project to supply 
primarily and perhaps exclusively the needs for upper income housing 
which industry is meeting without urban renewal aid. 

When all this has been said, we cannot, in good conscience, draw 
the conclusion we should have drawn had this been a hearing on what a 
Southwest plan should be, rather than on whether this plan now before 
you should be approved. 

We cannot, and do not, recommend the rejection of this plan. Too 
much time and too much sincere effort have been spent by too many 
people to bring this plan to the stage at which it now stands. It will 
accomplish many of the objectives which we seek in the District. We 
believe in urban renewal, as I have already said, and we are anxious to 
see a plan in action, and not just on paper, in the District of Columbia. 

If this plan were to fail, Urban Renewal here might well die with 
it, and if this plan were to be required to retrace the weary way it has 

63 already once passed, it might never return. 
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Nonetheless, before you approve this plan we strongly urge that 


you include an amendment to the existing specifications, either in the 
form of the Area B requirement of a fixed number of low- cost housing 
units or otherwise -- an amendment, in other words, to ah that 
Objective No. 3 will be met. 

We urge, even more strongly, that the lesson of this experience 
be not lost. In directing the course of future plans, you, as well as all 
others who will be concerned for the District of Columbia, should be 
alert to see that the housing needs of the full community -- ' just 
part of it -- are considered from the outset. 

MR. McLAUGHLIN: Thank you very much. Mr. Edward BR. Cary, 
president of the Board of Trade. Mr. Carr. | 

MR. CARR: I am Edward R. Carr, and I am at the present time, 
president of the Washington Board of Trade. We have a short statement 
that we would like to read and thank you for allowing us to apyear this 
morning. 

The Washington Board of Trade endorses the redevelopment plan 
for Area C in Southwest Washington, as proposed. 

This endorsement results from careful consideration of the pro- 

ject during the course of which meetings and conversations were 
repeatedly held with representatives of the Redevelopment Land Agency, 
Webb and Knapp, Inc., and other interested agencies. ! 

While objections were expressed to certain features during 
various stages of the planning, adjustments in earlier plans have 
eliminated these objections. i 

The Board of Trade is glad to note that there is no provision for 
government-subsidized housing in Area C and conditions its endorse- 
ment on the plan on that fact. We recognize the necessity of meeting 
the problem of housing low-income families. However, we feel that the 
proper application of the new housing code and the current drive on re- 
habilitation which has gained national impetus will meet this problem 
in the District of Columbia. 

Improvement in street and parking facilities will expedite traffic 
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and the portion of the plan that relates to highway needsis of great im- 


portance to the city as a whole as well as the Southwest Area. 

It is claimed that real estate tax revenues might increase as a 
result of higher land values, property and assessments from less than 
one-half million annually to more than three million. Moreover, other 
anticipated tax revenues (sales, gross receipts, etc.) can be expected to 
increase if this plan is consummated. These increased tax receipts 

will greatly benefit the community. 

It is anticipated that additional benefits will accrue beyond those 
directly resulting from the redevelopment of this area. The moderniza- 
tion of Southwest Washington promises to exert a healthful influence on 
business volumes and property values in other areas of the central city, 
particularly in the central business district. This fact, in our judgment, 
is tremendously influential in recommending adoption of the Area C plan. 

While the Board of Trade is mindful of some of the problems 
associated with the plan, such as the relocation of population and busi- 
ness firms, it believes that this project is a desirable, calculated busi- 
ness risk, and that to the fullest extent practicable the resources of the 
city should be drawn upon to bring the project into being. 


Approval of present plans for Area C is recommended. 

MR. McLAUGHLIN: Thank you. Mr. Frank J. Luchs, chairman 
of the Southwest Redevelopment Committee of the Washington Real 
Estate Board. 


May f announce at this time that because of commitments for 


lunch and so forth of the Commissioners, we will have to conclude until 
two o'clock after this witness. 

MR. LUCHS: My name is Frank J. Luchs, and I am chairman of 
the Southwest Redevelopment Committee of the Washington Real Estate 
Board. 

66 The Washington Real Estate Board endorses the proposals in the 
Urban Renewal Plan for Southwest Project Area C as a great progressive 
step in the revitalization of one of the choice locations in the District of 
Columbia. 
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As planned, the project appears to be a complement to the present 
downtown business district through the establishment of a Town Center 
to serve the residents of the redevelopment area. The location of fed- 
eral buildings on the Tenth Street Mall and at its northern terminus will 
help toward the containment of the Federal Government in the District. 
We are particularly gratified to note that provision has been made to 
develop second commercial uses in the vicinity of the railroad tracks. 





An assurance that these areas will not be later diverted to first 
commercial or residential uses, we believe, is extremely important; 
first, because of the shortage of large second commercial sites in the 
District; and second, because additional retail businesses or apartments 
on such a large scale would adversely affect the present established 
shopping and high-density residential areas. : 

The development of a site plan for so large an area is a tremen- 
dous task; and though much has been learned through experience with 
Project Area B, the plan being considered today might be improved as 
assembly work progresses. We urge the Planning Commission, Land 


Agency, and Commissioners to bear in mind the growing interest in 


67-90 marine recreation. | 





Providing facilities, larger than those presently proposed, for 
boating, docks for seagoing vessels, seafood restaurants, and transient 
accommodations, would be far-sighted and well-conceived planning. 

To serve even the presently planned marina, we strongly recom - 
mend providing a maximum number of auto parking spaces by construct-~ 
ing garages under the several landscaped areas north of Maine Avenue. 


We believe that the Land Agency will exercise its usual good judg- 





ment in making the best possible use of this valuable waterfront section. 
MR. McLAUGHLIN: Thank you, Mr. Luchs. We will resume at 

two o'clock in this room. | 
(Thereupon, at 11:50 o'clock a.m., the hearing was adjourned to 
reconvene at 2:00 o'clock p.m., the same date and place.) 
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PROCEEDINGS (2:00 p.m.) 


MR. McLAUGHLIN: Ladies and gentlemen, let's come to order, 
please. Will you come to order, please. 
Who was representing the American Planning and Civic Associa- 
tion, the Committee of 100 on the Federal City ? 
(No response.) 
The next witness will be Mr. Leon Brown, Washington Building 
Congress. 


STATEMENT OF LEON BROWN 
WASHINGTON BUILDING CONGRESS 


MR. BROWN: Mr. President and Commissioners, I am Chairman 
of the City Planning and Zoning Committee of the Washington Building 
Congress. 

' The Committee on City Planning and Zoning of the Washington 
Building Congress is in accord with the general objective of the over- 
all site plan for the Southwest Renewal Project Area C. We believe the 
plan is imaginative and can begin an important phase in our city's 
growth. 

However, there are some items in the specifications which we be- 
lieve need study, clarification, and reconsideration before final approval 
is given. 

1. We suggest that the Redevelopment Land Agency consider 
leasing the land on a long term basis rather than selling it. This we 
believe will afford more permanent control by the Redevelopment Land 
Agency of the renewal area and reduce some of the pitfalls of land 

speculation. 

2. In the General Requirements on page 9, it is stated: that those 
carrying.out this plan.shall ‘compty‘with:all applicable laws,. rules, 
regulations and requirements of the District of Columbia and the Federal 
Government, as the same may be amended from time to time. Does this 
mean that plans made in conformance with the present Building Code 
must be changed to meet new code requirements regardless of how far 


the plans have progressed in the drawing stage when the old regulations 
are amended? It is brought to your attention that the Building Code is 





———————— 
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presently being rewritten. Unless some protection is afforded, this will 
| 


4 be a source of great confusion. 
3. With reference to the General Requirements on page 9, is it 





the intent to exclude zoning regulations in the first sentence?: There 
seems to be some conflict between the two sentences comprising this 
paragraph. | 
4. We also call attention to ambiguity in the Requirements of the 
Plan Relating to Private Development or Use on page 11. As an example, 
in the case of a lot of 10,000 square feet, the allowable coverage ina 
60 foot "B" area district for a five story building is 60% or 6,000 square 
feet. Allowable coverage ina "C" area (Par. 12, Sec. XIII of the Zoning 
Regulations) for a five story building is 75% or 7,500 square feet. 
Allowable coverage for an elevator apartment as indicated on page 14 
93 of these Specifications is 30% or 3,000 square feet. ! 
The reduction in percentage of lot occupancy required under Sec. — 
XI, Par. 12 of the Zoning Regulations is 4% for each 5 feet over 60 
feet. For an 80 foot high building this would be a reduction of ! 16% or 
1,600 square feet. The question is: From what figure is the 1,600 feet 
deducted ? i 
60' "B" Area 


1. 6,000 
1,600 
4,400 


60" "C" Area | 


2. 7,500 | 
1,600 | 
5,900 | 


Redevelopment Area (p. 14 


3. 3,000 | 
1,600 : 
1,400 ! 


The Coverage Requirements on page 14 state that an elevator 
apartment may cover no more than 30% of the land, notwithstanding 
present zoning regulations which permit 60% or 75%. But they also 
appear to permit this coverage whether the apartment is 4, 5, 6, 7, or 
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8 stories and therefore the reference to the reduction in lot occupancy 


for buildings above 60 feet (as provided in the reference to par. 12, 


Sec. XIII of the Zoning Regulations on page 11) seems to be a conflicting 


statement. 

In conclusion, the Committee on City Planning and Zoning of the 
Washington Building Congress supports the Urban Renewal Plan but 
feels strongly that clarification of the above-mentioned items is neces- 


sary to prevent future misunderstanding which could result in time con- 


suming and costly delays. 
Thank you, sir. Thank you for the privilege of appearing before 


you. 
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MR. McLAUGHLIN: Thank you. Mr. J. Ross McKeever. Mr. 
McKeever? We will pass him for the moment. 
Mr. Luther M. Leisenring, American Institute of Architects. 


STATEMENT OF LUTHER M. LEISENRING 
AMERICAN INSTITUTE OF ARCHITECTS 


MR. LEISENRING: This is from quite a different point of view. 
We are really thinking of the interest in the southwest by all the people 
of the United States as they come and visit their National Capital. 

This is an earnest recommendation for the preservation of cer- 
tain desirable elements now existing in the area. It is a carefully con- 


sidered study by representatives of the American Institute of Architects: 
Mr. John Graham, Co-Chairman, A.I.A. Committee of the National Capi- 


tal, Mr. George Pettengill, A.I.A. Staff Executive for the Committee on 

Preservation of Historic Buildings, and the undersigned, L. M. 
Leisenring, A.I.A. Preservation Officer and also Chairman of the 
Washington Metropolitan Chapter Committee on the Preservation of 
Historic Buildings. 

A replanning project of this scope and importance, laid down over 
an area identified with the earliest development of this Capital City, 
should definitely give consideration to values there that will give in- 
terest and character to the final result. 

Greenleaf Point, as Southwest Washington has been historically 
known, was an early residential area, growing up toward the Capitol 


at oy 
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from the Old Arsenal, now Fort McNair. The new Plan wisely designates 


a large section of this area for residential development and it is gratify- 
ing to note that the Plan preserves four of the oldest residences, still in 
excellent condition with little change in their Georgian and Early Federal 
architecture and each with history as a background. These are: The 
Thomas Law House; The Willian Cranch and William Mayne Duncanson 
joined residences, now the "Barney Neighborhood House;" the Washing- 
ton Lewis House; and The Wheat Row, the first and best designed of the 
residential groups, designed as an architectural composition. | 

As this is an outline only this statement will not go into detail as 

to any of its recommendations, believing that, having called your 
attention to each, you will give thoughtful consideration to thet possible 
preservation. 





Our position architecturally is that it is not necessary to prove 
special historic interest in a building or group, to justify its preserva- 
tion, but that its inherent design qualifies, particularly as it illustrates 
a phase in the growth of the city, may definitely call for it to be a part 
of your Plan as it develops into a complete whole. Thus the buildings 
noted below, while not of outstanding architectural merit, do have cer- 
tain interesting features representative of their period which justify an 
effort to preserve them. We realize of course, that aside from con- 
siderations of plan design, some adjustments and rehabilitations will be 
necessary to bring things up to standard, but these would be only among 
the many adjustments that you will make as the Plan goes eae to- 
ward its successful completion. 

Among such, which are now in the projected residential - we 
suggest for preservation: 

1. The very interestingly designed group of 19 frame buildings, 
No. 613 to No. 631, inclusive, G Street, Early Federal and Greek Re- 
vival influence, in good condition with fine trees and i in the 
parking and in the street. 

. 2. The Victorian, Mansard roof single residence at the: ‘North- 
west corner of 6th and G Streets, a type of many in the area that 
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necessarily will be lost because of their location. Therefore 2 south- 


west type worth keeping. 

3. A less impressive but still basically well designed group of 
four frame buildings, No. 709 to 715 G Street, a very early group by the 
early developers of this area. Needs considerable restoration. 

Not now in the projected residential area is the beautiful little 
Georgian residence at No. 208 - 8th Street, one of the very early resi- 


dences (without the added side porch) well worthy of being moved and 


made a part of the Plan in the new residential section. 

The Old Ryland Church, 10th and D Streets, a perfect example of 
the Greek Revival period, 1820-1840, partly dismantled but sufficient 
both on exterior and interior for reconstruction... This seems doomed 
both as to location and fact of abandonment, but it is a fine thing to be 
preserved because of its inherent and historic values and used for civic 
or community purposes or as a museum for early relics of Southwest 
Washington. 

Two other groups seem worthy of mention, not because of historic 
interest, but rather because of their values of structural stability and 
present use. 

1. The row of substantial three story brick residences, 601-615 - 

98 6th Street. If these are not in the Expressway, they are worth 
consideration surely. 

2. The double house at 304 - 306 - 11th Street, substantial brick 
with side garden and old type stable. But this is squarely in the way of 
the 10th Street Mall surroundings. 

We note that there is provision for churches, schools and other 
community centers, either existing or proposed. 

Aside from the structures noted above, we hope that your plan in 
its development will preserve as much as possible the many fine street 
and other trees which give a most informal and pleasing appearance to 
the neighborhood. 

MR. McLAUGHLIN:: Thank you very much. And then Mr. Kanfer 
representing the Federation of Citizens Associations. 
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STATEMENT OF MORRIS KANFER 
FEDERATION OF CITIZENS ASSOCIATIONS | 


MR. KANFER: My name is Morris Kanfer. I have the honor of 
representing the Federation of Citizens Associations as Vice Chairman 
of the Federation and City Planning Committee, and I also represent the 
Connecticut Avenue Citizens Association, of which I am President. 

The Executive Committees of both organizations have adopted 
resolutions at their respective meetings approving the Southwest Urban 

99 Renewal Project C as adopted by the National Capital Planning 
Commission on April 5, 1956, and designated me to speak for them at 
this public hearing. 

I wish to state at the outset that the Redevelopment Ageney under 
the chairmanship of John Remon has performed a most difficult task 
with great skill, patience and efficiency in acquiring and clearing the 76 
acres of land now known as Section B and including the sets ies 
for the redevelopment of that area. 

The Washington community will watch with great interest the 
progress of the Area B housing development, for upon its successful 
completion and rate of occupancy the market demand and timing for the 
construction of additional 2,800 housing units in Area C will largely 





depend contemplated by the plan now before the Commissioners for 
approval. | 
I have read the specifications and find that they are adequate to 

protect the public interest except that no provision is contained in the 
specifications for the control of the sale of land. However, the Redevel- 
opment Agency, as Mr. Remon has told you this morning, recognizes 
the need for establishing such controls and to prevent an unhealthy sur- 
plus of housing units coming into the market at one time which could be 
very harmful to the stability of the general real estate and housing 
market within the District of Columbia. | 

100 Now to guard against such a contingency the Agency intends to 
establish a Board of Real Estate Consultants to advise the Agency on the 
method of sale relative to disposition of the land after testing the stability 
of the real estate market. | 
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Obviously there will be additional controls by the Federal Housing 


Administration who in the last analysis acts as a banker since they will 
presumably be financing through their guaranteeing the mortgage and I 
think the community will be protected. 

Now the citizens of the District will also have another opportunity 
at a subsequent public hearing te review the details of any contracts 
which may be awarded for the development of the specific areas. I 
therefore urge the Commission to approve a plan as adopted by the 
National Capital Planning Commission so that the Agency receive the 
authorization of the funds necessary to acquire the 6,000 parcels of 
property in Area C to clear the area preparatory to development. 

Thank you for the opportunity of speaking. 

MR. McLAUGHLIN: Thank you, Mr. Kanfer. Mr. Brown, repre- 
senting the Federation of Civic Associations. 


101 STATEMENT OF CHARLES S. BROWN 
FEDERATION OF CIVIC ASSOCIATIONS 


MR. BROWN: I am Charles S. Brown, Chairman of the Housing 
Committee of the Federation of Civic Associations. 

Mr. President and Members of the Board of Commissioners: 

The Federation of Civic Associations is grateful for the oppor- 
tunity of expressing its views on the Land Use Plan for Project Area C. 
At the outset it may be stated that the Federation views with approval 
this effort to physically improve this area of the city. There is no doubt 
that it is a sorely needed change and the evidence that major surgery is 
imperative is overwhelming. However, cities like homes are more than 
just brick and mortar. In our view the really important element to be 


considered is the people who for lo, these many years have called the 


area home. In short, we are most concerned with the human problems 
that are intertwined with urban renewal and redevelopment. 

I do not wish to burden you or the record with a mass of statistics 
with respect to Project Area C or southwest. Most of the figures, I 
believe, are well known. However, it should be highlighted that negroes 
compose about 59% of the existing population of 17,690 persons in the 
affected area. And out of the area's 4,114 families about 2,306 families 
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are eligible for public housing. Thus, the twin factors of low economic 
102 status and minority racial identification at the outset complicate 
the problems of relocation, priority, and family stability. 

The Tenth Street Mall, the Plaza, the Waterfront, the commercial 
areas involve land uses which to us are important, but our major con- 
cern is the land use for the residential areas. In this connection rents 
ranging from $90.00 for an efficiency unit to $150.00 per month and up- 
ward for two or more bedrooms are being proposed as projected rents, 
yet the existing average monthly rent in the area is reported as' $89. 55 
for 4.3 average rooms per unit. | 

In the light of these economic facts it is difficult to see bol any of 
the existing population can return to the area when new housing becomes 
available. The rent factor thus would tend to undercut any pledge of an 
open occupancy policy, although for the record and for those few who 





may be ready, willing and able to return to the area, a written pledge of 
an open occupancy policy should be encouched in the record, and should 
be a standard condition in all contracts with developers and others who 
would exploit the opportunity presented. ! 
| In connection with the point at hand, if housing cannot be built under 
present conditions which cannot command rents lower than those men- 
tioned, it is apparent that some type of subsidy is needed in order that a 
103 balanced program can be undertaken. Urban renewal should not 
develop the complexion that it is designed for any particular economic 
class or racial group. Many factors point to the need for balanced 
housing which means racially and economically heterogenous commun- 
ities. Our communities cannot be like a Mexican Army -- all generals 
and no privates. | 
It should also be pointed out that the area devoted to residential 
use is being reducedfrom 94 acres to 66 acres. Hence the area must 
disgorge itself permanently of about one-half of its population, which 





must be redistributed in existing areas. Hence Housing Code enforce- 
ment must be intensified and enlarged, otherwise we will be merely re- 
distributing the slums. ! 
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Therefore, it is also imperative that machinery be established for 


re-educating the relocated population for among many of them the only 
way of life they know is that afforded by the slums. Let us not be like 
the boy who had a hole in his pants, and who cut another part of the pants 
in order to patch the hole. He ultimately found that despite all the sew- 
ing and cutting the hole remained. It is hoped that urban renewal will 
not follow that pattern. 

That, gentlemen, I am thankful to present to you as the statement 
of the Federation. I thank you. 

MR. McLAUGHLIN: Thank you. The next witness is Mr. Jesse 
Weinstein. 


104 STATEMENT OF JESSE WEINSTEIN 
WASHINGTON-METROPOLITAN CHAPTER OF 
THE AMERICAN INSTITUTE OF ARCHITECTS 


MR. WEINSTEIN: My name is Jesse Weinstein. I am speaking 
for the Washington-Metropolitan Chapter of the American Institute of 
Architects. 

The Executive Committee of the Washington-Metropolitan Chapter 
of The American Institute of Architects approves in general of the 
specifications of the Urban Renewal Plan for the Southwest Project 
Area C, and urges that it go forward without delay as the first step in 
revitalizing major blighted areas of the District of Columbia. 

The plan under consideration today embodies many of the precepts 
which this Chapter has long advocated: 

(1) It utilizes the unique advantages of the waterfront. 

(2) It is imaginative in the proposed development of the Tenth 
Street Entrance and Mall and the Plaza. 

(3) It has provided for a much more practical and useful town 
center than the originally proposed strip commercial development along 
Fourth Street. 

(4) It attempts to provide a range of housing facilities of all types 
in conjunction with concurrent public low rent housing projects carried 
on by the National Capital Housing Authority. 

105 This Chapter strongly recommends that the lease of land rather 





106 Thank you. 
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than its outright sale be given consideration so that after the 40 years 


specified as the life of this plan, the land use will still be under public 
control and thus a future costly redevelopment process may be unneces- 
sary. i 

We feel that the specifications are not clear where they provide 
for compliance with all applicable laws and regulations as "may be 
amended from time to time” except as may "conflict with this plan." 

The application of Paragraph XII, Section XII, of the Zoning Regu- 
lation (which applies to buildings on 110 foot streets in the C area) is 
confusing when applied to the B area specified. In addition, it is not 
clear which streets that border the proposed elevator apartment blocks 
are 110 feet wide. Since the density provision for elevator apartments 
is not high (87 units per acre) and the coverage is specified, the appli- 
cation of this section of the Zoning Regulation which applies to another 
zone is an unnecessary additional restriction which will hamper archi- 
tectural design. 








The use of a 90 foot height area for the elevator apartment blocks, 
would be much simpler and permit more freedom of design within the 
density and coverage specified. | 


MR. McLAUGHLIN: Thank you. Is Dr. Frank Jones here. Will 
you come forward, sir. This is Dr. R. Frank Jones, the President of 
the Washington Urban League, Inc. | 


STATEMENT OF R. FRANK JONES 
WASHINGTON URBAN LEAGUE, INC. 


DR. JONES: Mr. Commissioners, I represent the Washington 
Urban League. 

The Washington Urban League, as a social welfare agency, is 
concerned with the provision of sound, healthful housing for all the 
people of the District of Columbia. Naturally, its primary concern must 
be for those people of low and low-middle income for whom the cost of 
housing is the most substantial budget item. | 

Because the Urban League and the community at large have a 
basic stake in having its people become vocationally trained, econom- 
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ically sufficient, and socially adjusted, strong family bonds must be 


developed. To achieve this it is essential that families have adequate 
housing within their budgets - a decent home in a healthy neighborhood. 

It should need no emphasis that it is important not only to lower 
income families immediately involved in urban renewal, but to everyone 
in the city because of the direct bearing on the kind of Washington there 
will be in years ahead. 

107 Washington has been warned by housing experts, Rouse and Keith, 
that it will "neither eliminate its slums nor significantly check their 
growth unless individual programs aimed at isolated slum causes, or 
clearance projects directed at particular slum areas" are co-ordinated. 
Slums, they say, "will find the holes between separate and unintegrated 
programs." 

The Washington Urban League heartily agrees with their declara- 
tion that "real slum cure requires comprehensive planning and compre- 
hensive action covering the entire city." 

The Urban League endorses urban renewal when it promotes not 
solely the elimination of slums but when in addition it aids all families 
secure decent housing they can afford. The League is gratified that the 
redevelopment plan for Area C is so imaginative in arranging the 
physical facilities, but it is concerned about its plans for accommodating 


people. 

As the plans for Area C now stand, the slums will be eliminated 
there, but the new neighborhoods there will not be sound according to 
modern principles of city planning. And as a result, the city as a whole 


may suffer. 
The plan is deficient when judged in terms of its own objectives, 
in that - 

108 1. The National Capital Planning Commission has defined a 
healthy community as one in which there is "a balance of housing types 
and a range of social and economic levels.” It declared that good 
neighborhoods ‘do not need all the same rental range or all the same 
kind of people." 
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2. It specifies that the redevelopment plan would "provide suitable 


location and good environment for a cross section of housing types and 
accommodations in the District of Columbia." | 

3. It further indicates that rentals in Area C "may Janis from 
roughly $90 for an efficiency (apartment) to $150 and up for a 2-bedroom 

unit." 

4. It infers that building costs of 1000 town hese — will re- 
quire sales prices at least as far out of the reach of these families as 
the apartments. 

Because of the apparent imbalance of the plan for Area ¢ result- 
ing from deviations from the philosophy of its makers, the Urban League 
makes the following pertinent observations: | 

1. The League believes that now is the time to raise the quexéion 
of rentals before specifications are approved by the Commissioners; - 

In order that the Commissioners might consider retaining some degree 
of control over housing accommodations built in Area C. : 
109 2. Families in the "lower-middle income" group (those earning 


between $3,000 and $4,500) will be excluded from Area C: - thus a cross 
section of housing accommodations is not provided. The League is 
forced to conclude that the priority promised these displaced families 


who might wish to return to the area is largely meaningless because of 
these economic considerations. | 

3. In addition to the omission of housing for the lower-middle 
income group, the plan will establish an unhealthy economic stratifica- 
tion. Most of the families with incomes above $4,500 are to be located 
west of 3rd Street and north of I Street, Southwest, while those generally 
with less than $3,000 will be shunted off into a small pocket in the south- 
east corner of the southwest area. Moreover, the plan calls for 893 
units of public housing compressed in an area of southwest about six 
blocks long and three blocks wide, along with a few hundred units of 
existing low rent private housing. | 

Not only is this at odds with the NCPC philosophy, but also with 
that of the President's Committee on Housing and the Rouse- Keith 
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workable program. ‘The latter states that "emphasis should be placed 


upon integrating future public housing within neighborhoods on scattered 
sites” in order to "avoid economic stratification resulting from the 
concentration of low income families in single large projects." Scattered 

110 sites, they say "will promote the absorption of such families with- 
in the larger neighborhood group.'’ The committee points out that this is 
"Better for the localities and for the residents." 

The way to prevent an unbalanced community and an unhealthy 
compartmentalization of families is not less public housing, since it is 
all needed, but rather wider distribution throughout the southwest sector 
to achieve blending or absorption of families of various social and 


» 


economic levels. 
4. Progress has been made in broadening the attack on slums and 


blight through the "workable program" method. Nevertheless, it is not 
broad enough. Neglect of comprehensive planning represents a danger- 
ous weakness where slums may break through and spread to other sec- 
tions of the city. 

Some city planners are aware of the danger, but the League must 
confess it sees little indication that city officials are cognizant that the 
project-by-project type of limited planning may result in the spread of 
over-crowding, the forerunner and precipitator of new slums. 

Comprehensive planning requires knowledge not only of what types 
of housing will sell, but also what housing families need and can afford. 
Yet the League has repeatedly tried without success to find an official 
agency on the local level which has an inventory both of the housing 

11 supply in all rent and price levels and the family composition 
(including size and income.) 

If slums are torn down providing housing for families at all 
economic levels, overcrowding will be caused by any income group so 
neglected, transferring slums elsewhere. The building code and the 
pending zoning ordinance are designed to prevent overcrowding, but 
these will be useless if the pressure of people seeking housing is great 


enough. J 
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5. Relocated families from renewal projects and public works 


programs are pre-empting public housing, and consume standard private 
housing which would otherwise be available for housing the increasing 
population - estimated to be approximately 70,000 by 1960 - and families 
forced out of overcrowded homes in code enforcement areas and those 





displaced by public works programs. Nearly everyone overlooks the 
6,000 families on the waiting list for public housing. : 

The League is glad to acknowledge that the relocation of| 1,000 
families from Area B was done in such a humane fashion that it has set 
the mark for relocation programs in other cities to shoot at. However, 
the League hopes that this can be successfully repeated for the four 
times as many families in Area C. The report of the RLA reveals this 

to be a much more challenging task. 
112 The League, not having expert competence in the technidal phases 
of housing, will offer only general suggestions, which if implemented, 
would probably provide solutions for the problem of sound neighborhoods 
and a unified, cross section of social and economic groups in the south- 
west. | 
The suggestions follow: 
1. The League urges the Commissioners to initiate or to apenas 
any present efforts to find methods by which housing for low-middle 


income families can be provided in Area C. 





2. The League urges, that if the Commissioners sae the im- 
position of rent and sales price specifications for Area C, they retain 
some measure of control over the housing accommodations to be built 
in Area C. i 

3. The League urges the Commissioners to ask the Planning 
Commission to devise ways of carrying out the objective of healthy 
communities by providing distribution of the low-rent public housing 
within the southwest area. | 

4. In essence, the League recommends that people be the central 
focus of urban renewal. In furtherance of this aim the Commissioners 
should: 
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a. Obtain an inventory of the housing supply and the family 
composition, and keep it current. 
113 b. See that an over-all plan is formulated to provide the 
housing shown by the inventory to be needed - in sound neighborhoods. 
c. See that methods are devised for implementing the plan. 

5. The League credits private developers when they say that 
present construction costs interfere with the building of housing for 
low-middle income families. The solution for this problem seems to 
lie in the use of cooperative housing and/or long-term amortization and 
low interest rates. 

The Commissioners, therefore, are urged to investigate this type 
of housing and to seek the enactment of appropriate legislation. 

In conclusion there are three comments the League wishes to make: 

1. The League had expected that the plan for financing the author- 
ized central relocation service would have been announced by now. It is 
hoped that the plan will be forthcoming without delay. 

2. It is important in devising an over-all plan that public housing 
be regarded, not as integral part of the urban redevelopment program, 
but as essential to the needs of families outside the program as well. 

3. Finally, the city officials must be ever alert to prevent over- 

114 crowding from developing by supplying additional housing inspec- 
tors necessary to enforce the housing code and to keep officials in- 
formed of any adverse tendencies which are developing and which need 
remedial action. 

The League appreciates the opportunity of presenting their 
findings. 

Thank you. 

115 MR. McLAUGHLIN: The next witness is Mrs. John Snyder, re- 
presenting the League of Women Voters of the District of Columbia. 


STATEMENT OF MRS. JOHN F. SNYDER 
LEAGUE OF WOMEN VOTERS OF THE DISTRICT OF COLUMBIA 


MRS. SNYDER: My name is Marguerite Snyder. I represent the 
League of Women Voters of the District of Columbia. 
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The League of Women Voters of the District of Columbia strongly 
supports the broad aims of the Urban Renewal Plan for Project Area C 
as they relate to the redevelopment of Southwest Washington. We feel 
that they are consistent with the needs of the people of the city and are 
directed toward making Area C a thriving functional part of the ta 
where we hope to have "No Slums in 10 Years." 

As the Area C Renewal Project is one of the largest so fhe 
started in the country, it will give Washington the opportunity to build 
a demonstration project, so to speak, in this important field. 

The two chief characteristics of this area as it is transformed 
from its ugly state of blight will be its attractive residential community 
and its civic center. Both of these features will be of lasting benefit to 





all citizens, from the cultural as well as the economic standpoint. Such 
amenities should encourage many well-to-do residents to remain in the 
116 city instead of joining the flight to the suburbs. This, in turn, 
should afford us increased revenue in the form of taxes, and 80, like 
"the house that Jack built," all of us will be ultimately affected by the 
project. ! 
The League has addressed itself primarily to the question of 
dwellings proposed for this Project Area. In so doing we recognize that 
the facilities planned are designed for families of the middle and upper 
income brackets, and that there is a lack of low-cost housing. | Although 
this is a departure from the idea of the "balanced neighborhood," we 
have two good reasons for accepting it: 
First: Sound economic considerations (so important to Urban 
Renewal) seem to justify placing costlier dwellings in Project Area C. 
Second: We have been satisfied that the overall plan for renewal 
of the Southwest restores the balance by including a high proportion of 
low-cost private and public housing units in Areas B and C-1. | We are 
aware of the current concern as to the ability of the contracting firm to 
meet the terms of their contract to produce 300 units of private low- 
cost housing in Area B. However, we are assured that the balance will 
be kept whether or not this contract is met. Since the National Capital 
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Planning Commission specifications call for 25 per cent of the total 


117 dwelling units in the southwest to be either private or public low- 
cost housing, it is assumed that public housing will be the logical sub- 
stitution in case of default on the part of the private builders. 

Since, in the planning of Area C, the emphasis has been placed on 
housing for the middle and upper income groups, we suggest that the 
plans which are doubtless being made now for the next big renewal pro- 
ject in the central Northwest give special consideration to housing for 
low middie income families not eligible for public housing. 

In view of the fact that there are some 4,100 families to be dis- 
placed by the Area C operation, we urge that there be an increase in the 
staff of the relocation office of the Redevelopment Land Agency. This 
increase should be sufficient to enable the relocation office to continue 
the same fine service that it rendered in relocating approximately 1,000 
families displaced in Area B. We also urge the realtors who assure us 
that there is ample low-cost housing available, to continue their policy 
of furnishing the Redevelopment Land Agency with current vacancy lists. 

In conclusion, we have one other deep concern. Among those being 
displaced are resident home-owners. We urge that these people be given 
every encouragement to repurchase suitable homes either inside or out 
of the Southwest. We further urge that counsel be made available which 
will enable them to select dwellings in which they can feel a pride of 

118 ownership. 

The League of Women Voters of the District of Columbia has every 
confidence in the ability of the Commissioners to quickly resolve minor 
disagreements concerning the approval of this proposed plan so that we 
may move without delay into the kind of action which will give urban 
renewal three dimensions. 

Thank you very much. 


MR. McLAUGHLIN: Mrs. Sartwell, President of the Southwest 
Citizens’ Association. 
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STATEMENT OF MRS, FRANKLIN D. SARTWELL 
SOUTHWEST CITIZENS' ASSOCIATION 


MRS. SARTWELL: Mr. President, Members of the Board of Com- 
missioners. Iam Mrs. Franklin D. Sartwell, President of the Southwest 





Citizens' Association. | 
‘As the President of the Southwest Citizens' Association it is not 


my purpose to appear here today to protest against this proposal for 
the redevelopment of the Southwest, in part or in whole. ! 
Members of this association are loyal citizens of the District of 
Columbia. We want to see this city developed and maintained as a great 
seat of a powerful but wise and democratic government. This is an 
ideal to which we are as dedicated as any citizen or group of citizens in 
the entire United States of America. 
119 We must, however, point out that we are flesh and blood, individual 
Americans who love our homes and our environment as well as we love 
our city and our country. As proud Americans who have taken for 
granted such things as the Bill of Rights and the premise that all men 
are created equal we must respectfully point out that not too much in- 
terest or understanding of the basic human needs of security, physical 





and financial security, has been displayed by those charged “i pre- 
paring this grandiose plan. : 

It has seemed to us that the security of those who are spending, or 
are preparing to spend vast sums on this redevelopment with the deter- 
mination of reaping vast sums of profit, has been closer to the thinking 
of the various groups planning the redevelopment than has the security 
of the local residents, property owners and businessmen. ! 

A good job was done in finding homes for those who were moved 
from the slum areas of Area B. We know that in most cases this move- 
ment was the cause of a social upgrading of those who had lived in these 
slums. Mr. Banks and his staff did a highly commendable job in diffi- 
cult circumstances. We also know, however, that not all residents of 
the many other areas of the city to which these people were moved are 
happy about it - that, in effect, the end result has been to spread the 

120 slums, not to rid the city of them. ! 
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Then there are the business men of the Southwest and the business 


property owners whom this mass migration of customers away from the 


area has, in effect, ruined. This is a serious situation, gentlemen, and 
one which can only become progressively worse as the Southwest is 
more and more blighted by redevelopment. 


This prompts us to ask what is in the plans for the protection of 
businessmen? Last summer a bill was introduced in the Congress which 
would give Southwest businessmen and tradesmen a priority on re-estab- 
lishing themselves in the designated commercial areas. At that time this 
bill was opposed both by the redevelopers and the corporation counsel's 
office. I hope you will reexamine your stand on this matter. 

Another problem is that of our historic homes and edifices - and 
despite the fact that the general public has been indoctrinated into 
visualizing the Southwest as "slum ridden" there are many fine buildings, 
some with great architectural significance, which might and should be 
preserved for the benefit of the entire redevelopment plan. 

We are in complete sympathy with the move to rid the Mall of the 
World War I temporary structures which are not only an eyesore but are 

121 extremely uneconomical to operate. This association is on record 
as requesting that suitable Federal buildings be erected in the Southwest 
to house these agencies. We do not believe it is necessary to destroy 
all our present landmarks to do so. 

It may be that much which I have said is repetitious. I can only 
crave your indulgence and point out again that you, as our city fathers, 
have a grave moral responsibility to that large section of your loyal 
citizenry whose lives are bound up in the Southwest, to examine every 
aspect of this plan closely to observe if it is in their best interests. And 
we respectfully request that you keep continually before you the fact that 
the Southwest is no longer an island and that what you do here affects the 
entire population of the District of Columbia. 

MR. McLAUGHLIN: Thank you. Dr. Hartman, Director, Depart- 
ment of Research and Church Planning, Washington Federation of 
Churches. 





163 | 
STATEMENT OF VLADIMIR E. HARTMAN | 


DIRECTOR, DEPARTMENT OF RESEARCH AND CHURCH PLANNING 
"WASHINGTON FEDERATION OF CHURCHES | 


REV. HARTMAN: Thank you. I am a member of the Urban Re- 
newal Council also, but Iam representing the Washington Federation of 
Churches, of which I am the Director of Research and Church Planning. 


122 As the Director of the Department of Research and Church Plan- 


ning of the Washington Federation of Churches, I wish to state the in- 
terest and concern of the churches in the Urban Renewal Plan adopted 
by the National Capital Planning Commission for Project Area C. 

The churches have long been interested in the elimination of slum 
and blighted conditions in the Southwest and in the redevelopment of the 





Project Area. . | 

In preparing a land use and a site plan for an area to be developed, 
it is important that sites be reserved for churches in relation to the 
needs and the number of people to be served. Such planning has taken 
place in connection with Area C. With the churches that will be kept in 
the Southwest and with the new sites designated in the town center and 
elsewhere in the project, eleven churches will be provided for the South- 
west. This includes Areas B and C-1 as well as C. ! 

The Washington Federation of Churches appreciates this oppor- 
tunity to plan with the Redevelopment Land Agency, Webb and Knapp, 
Inc., and other agencies for the spiritual and cultural welfare of this 
area. | 

The Federation of Churches through consultation with denomina- 
tional administrators and local churches will coordinate church planning 





in cooperation with the official planning agencies. It will help'to re- 
locate those churches now in the Southwest which are seeking sites in 





123 other areas of the city. Two churches in the Southwest are now 


in the process of relocating. The Federation will continue to assist in 
the relocating of families from the Southwest to other neighborhoods 
and will alert the churches to help these families in their integration to 
community life. ! 

The Washington Federation of Churches commends the plans for 


| 
| 
| 
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the Southwest. It endorses the objective of creating "well planned 


neighborhood units which will eliminate slums and alley dwellings and 






which can be maintained against blight and deterioration." 

The main concern of the churches in planning is that the physical, 
cultural, social and spiritual needs of all the people be met. It is most 
important, therefore, in the implementation of the Urban Renewal Plan 
that the objective of providing "suitable locations and good environment 








for a cross section of housing types and accommodations needed and 
marketable in the District'’ be incorporated as a working principle. We 
strongly feel that a plan having the support of the Federal Government 
be designed in helping to meet the unmet housing needs of the community. 
Thank you for this opportunity to present this testimony. 
MR. McLAUGHLIN: Thank you very much. 
124 The next witness will be Mr. Cortez Tipton. 


STATEMENT OF CORTEZ TIPTON 
METROPOLITAN WASHINGTON CHAPTER OF THE 
NATIONAL ASSOCIATION OF SOCIAL WORKERS 


MR, TIPTON: Mr. Chairman and Members of the Board of Com- 
missioners: 

My name is B. Cortez Tipton. I appear today on behalf of the 
Metropolitan Washington Chapter, National Association of Social 
Workers. Our members are engaged in the practice of social work in © 































the Metropolitan area. They deal with the social problems of our com- 
munity, and have a particular concern for the provisions for home and - 
family security. 

The legislation up for consideration today deals with the supply of 
housing for essentially two different economic groups in our community. .! 
May I cali your attention to the fact that there is still a third group which, * 
for the most part, usually may not be considered as eligible for social a 
services. This group includes those families that occupy a marginal 
position in the middle income bracket. They are too well off economi- 
cally to be eligible for public assistance, but on the other hand, not well 


we 
off enough to independently rent an adequate supply of healthful and » 


serviceable housing. There are a part of the middle third of our com- - 
munity. 
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125 Housing facilities should be available in an adequate supply, and 
at available price levels, in proportion to each of the typical income 


groups of the population. 


The proposal for implementation of the Urban Renewal Plan for 
Area C in Southwest Washington should include evidence of concern for 


those families with income between $3,000.00 and $5,000.00. 





We realize 


that it may not be possible to include every single economic group in 
every single Renewal Plan, however desirable that may be, but this 


Southwest area is a substantial area for urban renewal, and it 


is our 


recommendation that the present plan be revised to include some of the 


families in the lower level of the middle income group. 


In the experience of social workers it is the pressure of finding 
suitable housing, as well as meeting the cost of it in addition to the cost 
of other services such as hospitalization, medical care, and recreation, 


that eventually affects breakdown in family living. This group 


‘of families 


cannot, under stress of present day living, maintain a standard of living 
with income at the lower end of the scale, without some consideration 


given to their income and ability to pay. 





We submit that the essential question in this situation shai 
estate, but we also know that real estate is primarily an undertaking of 
people, by people, and for people; that what a family gets when it buys 

126 or rents property is a share in a community, and that community 
is a social phenomenon rather than a mere aggregation of physical 


structures and facilities. 


In a democracy we are expected to provide a permissive atmos- 
phere for people of all economic levels. This permissive atmosphere 
cannot exist if the opposite is prescribed before the community is per- 
mitted to function. It is therefore important that we consider the 
emotional implications of community building as well as its material 
development. In addition to acceptable standards of housing, an effec- 
tive community is dependent upon character. And character in a given 


community, as in a man, derives from the sum of all the crise: 
levels of society, faced and endured, suffered and conquered, | 


s, of all 
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Therefore, it is desirable to have all economic groups represented 


in our planning for community welfare. There is an important group left 
out of consideration in this plan, and we would suggest that they be in- 
cluded. 

And finally, Mr. Chairman, we have been appalled at the blighted 
areas which are characterized in the immediate vicinity of our National 
Capitol Building. We urge a speedy enactment of this much needed pro- 
ject to include consideration for the important social development of all 

127 of the income levels of our society. 

Thank you very much. 

MR, McLAUGHLIN: Is there someone here representing the 
Washington Branch of the American Association of University Women? 


STATEMENT OF MARION HALSEY 
WASHINGTON BRANCH OF THE 
AMERICAN ASSOCIATION OF UNIVERSITY WOMEN 


MISS HALSEY: I am Marion Halsey, representing the Washington 
Branch of the American Association of University Women. 

I am presenting a statement signed by Mary Frost Jessup, Vice 
President of the Washington Branch. 

Historically, the Washington Branch American Association of 


University Women has taken an active interest in the elimination of 


slums in the City of Washington through urban renewal and redevelop- 
ment plans to meet the needs of all families irrespective of income 
level, race or religion. 

We have supported the plans of the National Capital Planning Com- 
mission, and the Redevelopment Land Agency for the rebuilding of Area 
B in the Southwest, and for the establishment of public housing units in 
the adjacent area. 

We approve in principle the specifications for the Urban Renewal 
Plan for Southwest Project Area C as adopted by the National Capital 
Planning Commission on April 5, 1956, which is before you for con- 

128 sideration. 

The plan for reclaiming and upgrading this sub-standard section 

of the city strategically located near the great public buildings and 
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government offices to provide a municipal center, additional public offices 


and museums, as well as housing accommodations for people connected 

with running the affairs of the Nation is both broad and imaginative in 

concept. Now that certain practical features have been worked out to the 
satisfaction of the agencies concerned in its execution, it is apparently 
realistic as well. | 

We realize that the specifications for Urban Renewal Project Area 

C are general in scope, and that the details of the land use plan and the 

site development plan have not yet been drawn up. We cannot emphasize 

too strongly that safeguards be incorporated in the plan to insure that the 

final and detailed specifications not only will include housing alecommo- 

dations for high and middle income groups, but also will provide an ade- 

quate number of housing units for that segment of the population just 

above the economic level eligible for public housing. | 

These needs have been defined in terms of various economic levels 

for the population of the Metropolitan Area in the Comprehensive Plans 
of the National Capital Planning Commission for 1959 as revised. 

129 We respectfully urge that an amendment be added to Section 3, 
page 7 of the Specifications for Project Area C which would define the 
scope of the housing needs for Area C in relation to the city as a whole. 
Such an amendment would (1) avoid ambiguity as to the intent of the 
Planning Commission in speaking of "housing types needed and market- 
able in the District." (2) It would act as a directive for the agencies 
who will be responsible for working out the detailed plans for Project 
Area C. (3) It would protect the interests of the lower middle income 





families who represent a large segment of our population. 
MR. McLAUGHLIN: Mr. George B. Furman. Mr. Furnjan is 
representing the Mid-City Citizens' Association. 


STATEMENT OF GEORGE B. FURMAN 
MID-CITY CITIZENS' ASSOCIATION | 


MR. FURMAN: Mr. Chairman and gentlemen: : 

Our Association covers, as you know, the areas from New Jersey 
Avenue, 16th Street and Pennsylvania Avenue to Florida Avente. We 
are particularly interested, of course, in anything that is done in 


| 
1 
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Washington, and I was asked to come down and tell you that we thought 


that your plan as a whole from a physical standpoint was lovely but we 
are apprehensive as to the time it takes after you.. purchase this property 
to get it available for use because that time has proved to be a consider- 
able length of time, and that of course imposes a heavy burden on the 

130 District and we are apprehensive that if a similar time is exper- 
ienced in C development it will mean an increase in taxes and we can't 
stand too much increase in real estate taxes. 

Another point is that we don't know how you are going to take care - 
of course it has been mentioned here that there is going to be a big 
deficit even after you sell this property and get a fair price for it. We 
hope that that doesn't come back to us as a burden of increased taxes. 

A third question that we are very interested in is whether this 
lovely plan has given consideration of the personal equation of the in- 
dividual. Now these people that you took out of B development, they will 
not come back. Or the people that you take out of C. They are too poor, 
they won't be able to come back and take advantage of this lovely im- 
provement and it will be a different class of people. 

It has been stated here that fine homes will be found for at least 
a thousand of these people. I think most of them came to our district. 
We are not too happy because our section has now become known as one 
of the blighted sections in town, and all the old people moved out. 

We have one or two nice apartment houses there, but even with 

131 those apartments it is getting so it is dangerous to go out at night. 
We have a section that has a reputation of being a real crime problem. 

Now that hasn't anything to do with your project here except when 
you take the people out why they come into our district and they are 
never going back when this is developed as you planned, which is a 
lovely situation and everybody will enjoy seeing Washington redeveloped. 

You talk about slums. Now I have had long experience with slums, 
trying to cure slums, and I find that it isn't the building that you get. 
That helps, but the supervision of the people that live there is going to 
clear the slums out. Now you find what makes slums is a half dozen 
families crowd in a very small area, one or two rooms, and of course 


Oi 





169 | 
in the past they haven't had even toilet facilities in many occasions. 
I tried to prove that in some of my experiences in years past and 
I found that I gave the people that hadn't been living in situations like 
that nice baths and so forth they use them for coal, use the bathtubs to 
store coal. You can't take a person and make them happy by putting in 
improvements. Why? Because they are not educated yet. | 
People who have been living in alleys and the slums and'you - if 
you put them in surroundings with all the modern improvements I have 
132 proved that they are not applicable. They don't use them in many 
cases. | 
I can cite you dozens of instances of examples where I have found 
they have used the tubs, the bathtubs, for coal in the wintertime. So 
these people that you are taking out of C are not coming back.! They are 
going to other sections, our section, but they are going and they soon do 
the same thing unless we are regulated, unless there is some way to 
regulate the families in their quarters that are given to them, even if 
they can pay for them. They have got to be regulated. | 
You can't put a half dozen families in one room, and that is what 
we are having in our district now. | 
Now we wonder how this redevelopment will affect our district. 
We are afraid that it will be affected by shoving the people up to us and 
we will have to take care of those people that are used to ae in the 
slums. We don't like that. 


We also are apprehensive that if you attempt to lease this new 


property without selling it, who is going to pay the taxes? They are off 
the tax rolls and too much of the District is off the tax rolls to suit the 
people that own a little property here because it constantly throws the 

burden of taxation on us poor people that own a little property, and it is 





not considered slums, but now the effect of this new development we 
133 fear will throw the people on us and it will just reduce our dis- 
trict to what they now say is a blighted section. 
We think a lot of our district and a lot of us own a lot of property 
there but we found old residents moved out and all you can do with it is 
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invite a lower class of inhabitants and each time it is re-rented it goes 
down. 

As a suggestion we think there are two things that can be done. 
The District has been bulging out and there are many demands in our 
section for small commercial properties that would clear the old houses 
out and help things, and another thing that would help in every block, and 
it's the same thing, in every block there is a large square of vacant area 
in that block and there is an alley running through it and I have investi- 
gated every alley I go through and I have noticed those open spaces 
filled with trash, filthy. 

The Health Department -- 

MR. McLAUGHLIN: You are really on the question of enforcement 
of existing regulations now. 

MR. FURMAN: To prevent slums that you are now trying to cure 
in this C development. 

MR. McLAUGHLIN: We have your point all right, thank you. 

MR. FURMAN: Iam glad to have this opportunity and appreciate 

134 it but I just want to emphasize one thing that I promised to make 

is for God's sake don't increase the real estate tax. If we have got to 
pay the deficit of these new developments we will be very unhappy. 

Thank you for listening to me. 

MR. McLAUGHLIN: Thank you very much. Mrs. Houser. Is 
Mrs. Houser present? 

(No response.) 
Mrs. Hoffman. Mrs. Hoffman is a housing consultant. 


STATEMENT OF HELEN D. HOFFMAN 
HOUSING CONSULTANT 


MRS. HOFFMAN: My name is Helen Duey Hoffman. I have done 
consultant work for the Federal Government since 1933 off and on, and 


I do it also for private groups and give advice and suggestions to about 
20 organizations that comprise the Washington clearing house on slum 
-. Clearance, redevelopment and housing. They don't always take my advice. - 
A good many of them have been here today testifying, saying what 
they believe. Before I go into my very short testimony I should like to 





135... it will continue unless something is done to curb it. 
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say that what the American Institute of Architects and the Washington 


Building Congress have said about leasing the land impresses 'me very 
much and I hope the Commissioners will look into that matter. 
This city has been exploited by land speculators for 160 years and 





The property in which I live now is valued at three times what was 
paid for it and that goes on and on and goes higher and higher. There is 
a law of diminishing returns. i 

In giving my little testimony much of what I would like t say has 
already been said. 

Bringing Southwest Washington back into the life of the Nation’ s 
Capital has been a dream for at least three generations. The area has 
been in every sense "the other side of the railroad track." 

Eighteen years ago 2,000 Junior High School children, stimulated 
by the Washington Housing Association, of which I was then Director, 
took part in a study of the Southwest. The study was called ' rou in Your 
Neighborhood." Each child marked on his little map "where I live, 
where I go to school, my church, my playground, my library, my grocery 





store, my movie," everything that pertains to family and community life. 
Hugh Smith, Principal of Jefferson Junior High School, kept this 
interest alive by reviving it every two years so that every student should 
be aware of himself in relation to his neighborhood. ! 
There was intended a similar study in eight other neighborhoods. 


136 in the central city. Eventually every student would see himself and 


his neighborhood in relation to all the others - Mt. Pleasant, Georgetown, 
Foggy Bottom, Southeast, et cetera, but World War II came and the plans 
for the other neighborhoods were dropped. 
Five years later under the stimulus of the Board of Tratie a housing 
and community exhibit was held at the Armory. For several months all 
Junior Highs, Catholic, Randall and Jefferson Junior High Schools co- 
operated every afternoon in making large table models of how they wanted 
the southwest redeveloped. Tiny model houses were made, each with a 





spacious yard, a few four story apartments were made, churches, schools, 
| 


i 
! 
' 
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shopping centers, play grounds were designed. The dog pound was left 


out. The waterfront was planned as a playground and recreation center. 
The table models comprised the outstanding exhibit of all the schools in ig 
the city. The whole place was planned for the people now living there 

whose social and economic status was not that of the city as a whole. It 

was not planned for all incomes and sizes of families and their needs. | 


Bae 
Now we see the plan before us. It can be a dream come true ifit ~ 
is done in the spirit of democracy - as a place for low, middle and high - 


income families. 

It is the hope that many of the families soon to be moved will be 

able to return to their home area as soon as this redevelopment is 

137 accomplished. Newcomers to the southwest also will enjoy the 
cultural opportunities afforded. The southwest can, indeed, be welcomed 
back into the community from which it has been barred by neglect and 
prejudice. 

It is to be hoped that wise and careful controls will encourage the 
best efforts and that no selfish interest will endanger a shining example 
of what the World Capital can be. 

In closing, it seems to me that the Webb and Knapp plan shows 
remarkable vision and courage and affords the opportunity for permanent 
beauty and usefulness. It shows courage on the part of the design people. 
It also shows wisdom and courage on the part of the National Capital 
Planning Commission, the National Capital Housing Authority, the Re- 
development Land Agency and the District Commissioners. 

To me it seems a wonderful experience to go through. If we can 
just keep in mind that the city is the people and that some of the people 
who may not be able to be eligible for public housing or for the high 
rents of what is developed there we will have a city which we can be 
proud of and the world will look at with wonder at what we have accom- 
plished. 

MR. McLAUGHLIN: Thank you. 

138 Mr. Gallagher. W. Edward Gallagher, representing the Washing- 
ton Gas Light Company. 
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STATEMENT OF W. EDWARD GALLAGHER | 
WASHINGTON GAS LIGHT COMPANY 


MR. GALLAGHER: Mr. Commissioners, we greatly appreciate 


the opportunity given us to make a statement here today. We want to 
make known to you some of our problems which exist in Area C. 
We want it first clearly understood that the company is not opposing 
the redevelopment in any way. As a matter of fact it endorses) it because 
it is in favor of anything that will benefit the city as a whole, and certainly 
this is a wonderful opportunity to do just that. 
However, in a project of this kind streets are closed, whole areas, 
neighborhoods, are up-rooted, and when these streets are closed we 
either have to abandon or relocate our facilities. ! 





Now we have three situations in this area which trouble us quite a 
bit. These relate to a 16 inch high pressure transmission main which 
transports gas from an important distribution center on the west side of 
town to an important distribution center and gas production plant on the 
east side of town. That main runs roughly between 2nd Street, along E 
Street to 4th, north on 4th Street to Virginia Avenue, thence west on 
Virginia Avenue to 12th Street. Virginia Avenue between 9th and 12th 
139 is scheduled to be closed. That will mean that this main will have 
‘to be relocated and there are two principal feeder mains, both! of which 
originate outside of Area C and supply gas to the major part of Area C. 

These provide for 12 inch main and a 10 inch main. The 12 inch 
main traverses an area running roughly in E Street between 4th and 12th 
Street, and is located there for its entire distance. With the exception of 
a small portion between 9th and 10th, E Street is scheduled to be closed 
between 7th and 11th. (Some testimony at this point not heard: by the 
reporter.) 





Now this extension of the 12 inch main toward 14th Street and its 
southerly extension along Maine Avenue will have to be abandoned. 

The company's 10 inch main traverses Area C is located in L 
Street and runs between 3rd and Maine Avenue. L Street between 3rd 
and 6th Street is scheduled to be closed. Permanent structures are 
permitted on approval of the District Commissioners in that area. This, 
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of course, effectively prevents us from relying on that area as a perma- 


nent location for that main. The flow of gas in both the 12 and 10 inch 
mains are from east to west. 

The company also has a number of 6, 4 and 3 inch mains located 
in Area C and most of the streets and alleys in that area. Some of these 

140 streets and alleys are scheduled to be closed. These mains will 
also have to be abandoned. 

Now the company recognizes, of course, that as redevelopment 
takes place we will be expected to supply gas for dwellings and com- 
mercial establishments and businesses in Area C and this it undertakes 
to do and will be quite willing to invest the additional sums of capital 
required to make such installations and supply gas in the quantities 
needed at the points where it is needed. It also knows that when streets 
are being repaved it will have to repair. them. It accepts the cost of 
that also as part of its normal operating expenses. 

However, we earnestly suggest, and we ask this of the Commis- 
sioners, that consideration be given to the company where facilities 
have to be abandoned because they are rendered useless payment for 
those facilities, but only on the basis of their original cost not thereto- 
fore recovered through depreciation and accruals. 

It also, in the one instance where the 16 inch main has to be re- 
located, we suggest to the Commissioners that in that instance we would 
like to be helped with the cost of relocating that main. 

Thank you very much. 

MR. McLAUGHLIN: Thank you, Mr. Gallagher. Mr. Wender. 

141 (No response.) 

Mr. Donnelly, Mr. Horace J. Donnelly, Jr., representing himself 
and his wife as property owners. 

STATEMENT OF MR. HORACE J. DONNELLY, JR. 

MR. DONNELLY: Mr. Commissioners, my name is Horace J. 
Donnelly, Jr. Iam a lawyer here in Washington with offices in the 
American Security and Trust Company building. I have been practicing 
law here for 25 years. I was born here. I am a legal resident of the 
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| 
State of Maryland however, but my roots have gone deep in the District 


of Columbia, as have the roots of my family and my wife's family. 

You are hearing for the first time from a public witness who is 
involved in this transaction that is before you. I am a loyal citizen. I 
would have you believe that, but as probably the predominant land owner 
on the waterfront area of the southwest, owning as we do some 14 pieces 
of commercial real estate, income-producing real estate, I raise my 





voice in opposition to this plan because it is unrealistic and because it 


makes no provision for the investor, the pioneer or the businessman in 


the locality. 

My position is no secret. The Redevelopment Land oe has 
known it for some years. I have never been consulted by the Redevelop- 
ment Land Agency or anyone else representing the Government of the 

142 District of Columbia with respect to what is best for the water- 
front area. i 





Our families have been in ownership and in occupancy of com- 
mercial land, commercial buildings along the waterfront for 75 years 
and in ownership of one of the most attractive and most worthwhile 
properties in the whole city of Washington for 50 years. | 

I want to go on record with the Commissioners with the statement 
that I made to the District of Columbia Redevelopment Land Agency. 
Now don't misunderstand me, I am not mad at the Redevelopment Land 
Agency or any of their officials. They are all honorable men and I con- 
sider them courteous, if they haven't been too helpful to me. As a matter 
of fact, I happen to be their landlord at the present time so I can't say 
too much derogatory about them. | 

However, this is what we told the Redevelopment Land Agency 
when these plans were fermenting, and I quote: | 

"So far as I have been able to ascertain your announced program 
for the redevelopment of the so-called area C project in Southwest 
Washington does not make provision for either the exemption or reloca- 
tion of the present owners and/or occupants of commercial locations 


. | 
in the area affected who desire to retain their business interests and 
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investments in that area. On behalf of myself and as the representative 


of my wife, Mrs. Olga Fosberg Donnelly, I desire to go on record as 

143 opposing any program now aimed at the elimination of our com- 
mercial holdings in this area and which does not-provide for the reten- 
tion of our interests and investments in the area. For your information 
part of our commercial real estate holdings are listed on the enclosed 
statements by street address, square and lot, with a description of the 
present use of the property. 

"The properties listed, with the exception of one modern com- 
mercial building which has not as yet been re-rented because of the fear 
of removal generated by the seizure, are all well rented to highly 
desirable tenants, some of whom have been in occupancy for 20 years 
or more. 

"With respect to the city block square south of 415 part of which 
is occupied by a nationally known restaurant which has become a land- 
mark, plans have been suspended for added improvements. Were it not 
for that factor we would have long since gone ahead with plans calling 
for the outlay of many thousands of dollars in private funds. I will be 
happy to exhibit to your agency architectural drawings. 

"Notwithstanding the fact that our present structures can in no 
way be described as blighted or sub-standard or as being in a slum area. 
In other words, as free American citizens we do not wish to be forced 
for the profit of other private interests from that which we and our 
ancestors have worked hard to develop. We are not interested in selling 

144 or being forced out for a price, no matter how attractive. We wish 
not only to retain our investment in our own properties but add to that 
investment as we had planned to do all along and as we have done during 
the past years. 

"Therefore, this statement is for the further purpose of serving 
notice upon your agency that we do not wish to surrender any of our 
commercial holdings appearing on the attached list, but we are willing 
to cooperate in conforming these properties with any lawfully adopted 


plan of redevelopment. If lawfully compelled to surrender same we wish 
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to be accorded the right to reacquire these or comparable locations as 


tenants in keeping with whatever over-all plan is lawfully put into effect 
in the area. | 

"In the meantime we would welcome any suggestions which might 
be of help in overcoming the continuing monetary damages which we 
are suffering due to the inability to obtain new tenants for our otherwise 
acceptable commercial properties because of the anxiety created by the 
constantly overhanging threat of Government taking. | 

“Also of particular concern to us is the anxiety disturbing the 
present tenants because of the need for planning for an uninterrupted 
continuation of their businesses by removal to some other location out- 
side the area so long as there exists no assurance of their continuation 

145 in their present locations." | 

To that letter we received a reply saying that the property was all 
to go, and we now find that Maine Avenue starting at G Street and con- 
tinuing to N Street either goes through our properties or our properties 
are replaced by the green areas on the plat designated as parks. 

Of course I have a selfish interest in appearing here. We are sub- 
stantial investors in the progress of this city. We have no blighted 
property. We have modern, air conditioned buildings. We have a prop- 
erty that is conservatively worth a million dollars in the form of 
Hogate's Restaurant, than which there is no better institution of its kind 
in the United States, and it's so rated by most authorities on the subject. 

Now that building which houses Hogate's was remodeled 20 years 
ago at a cost of several thousand dollars in private money. A part of 
that building is a national shrine, and I ask that there be placed in the 
record the photograph of the plaque which was dedicated by the District 
Commissioners. I will hand each one of you a copy in connection with 
the 50th anniversary of powered flight because in part of that building, 
later remodeled, were build the first commercial airplanes in the United 
States, and the first flying boat was launched in the Washingtop Channel 

146 opposite the building. | 

MR. McLAUGHLIN: We will receive this picture and make ita 

part of the record. 
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147 MR. DONNELLY: If as Mrs. Sartwell has said, and as I believe 
it is so specified in this draft or whatever has been submitted to the 


Commissioners, that public monuments and shrines are to be preserved, 
most certainly we have such a shrine in that property. 

Now I had a prepared statement which I have discarded because 
of what I have heard here today. I have only heard the word "housing” 
used. There are many organizations interested in housing. Even the 
sponsors of the plan have talked in terms of housing. The very act 
under which they perform their duties is listed in the District of 
Columbia Code as housing. Their banker, the Housing and Home 
Finance Agency, and its subsidiary, the Federal Housing Agency, 
function under the Federal Housing Act. 

We have had not one word except the general statement of Mrs. 
Sartwell as to what happens to business, which of course is the core and 
the key to your economy because without housing of course you can't 
have business, and without business you can't have taxes. 

The properties that we are interested in have over a period of 
10 years produced in taxes for the government approximately $50, 000 
a year. If you call that blight then the word defies definition because 
we are not only in no sense blighted, we have valuable commercial sites 
and buildings but we are not even a part of the southwest area and in 

148 which Area C Project is concerned because we are isolated and 
none of our businesses there serve, except possibly remotely, the south- 
west area. We are there only geographically. 

Hogate’s Restaurant does not serve the southwest area of 
Washington. It serves the whole city, its suburbs, where most of the 
city has gone. It serves people who come over from Baltimore to dine . 
there. It serves people from all over the world, from all over the 
United States, every state in the union. Men who have become Presi- 
dent of the United States have dined there, and satisfactorily. They 
have enjoyed themselves. People who come from Chicago, from the 
midwest, want to dine out when they get here, they go to Hogate's. 
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So, with a historical and a dominating landmark and a national 
institution in front of us we have Maine Avenue moved over a distance 
of approximately 120 feet from its present westerly boundary so as to 
destroy these properties. Now in substitution therefor we find on this 
plan what I would say looks like a new moon, an elliptical shape running 
from approximately F Street down to L Street. 

Now understand that we do not have the power nor the funds 
that are available to the planners to investigate all angles of this prob- 
lem thoroughly. We are private citizens. But I have estimated that 
the maximum width of that elliptical shape is 175 feet. I may be wrong 

afew inches more or less. We have it pinched off at the ends 
and apparently there is delineated a 30 foot street between the bulkhead 
or the pier head of the river and the new westerly boundary of ‘Maine 
Avenue, and we see sketched in there a little figure which apparently 
represents a building and from what I could gather this morning is in- 
tended to be a replacement of the present municipal fish wharf or the 
fish market. | 


Now there are 25 restaurants in that area in which of course 





Hogate's is the dominating and the most successful. Are you going to 
be able to get all 25 into that little place there? Are you going to be 
able to put the marine hardware stores in there? And what are you 
going to do with the so-called boats and yachtsman traffic that will 
interfere with whatever business is conducted in there. ! 

Now that is the only first commercial on the waterfront and I 
would respectfully invite your attention, I presume that perhaps 
Commissioner Lane knows the answer, but according to the Abmy 
Engineers’ plan there is an area reserved there pursuant to the Act of 
Congress of a number of years ago which had to do with rehabilitating 


the waterfront services along Maine Avenue and of which two projects 





have been completed to turn that land over to the jurisdiction of the 


150 Army Engineers. I would assume that eventually it would re- 


turn to District control. It is actually legally titled in the District of 


Columbia, and when that happens that land, such as available for 
| 
| 
| 
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improvement, would be leased. In other words, if that land is approved 


ultimately all of the business properties on Maine Avenue from N Street 


all the way to E Street on the north would be wiped out with nowhere to 
go and the District would be in the position of having a monopoly to rent 
to those that the Redevelopment Land Agency might select to go into 
that area. 

Now I am confining my remarks completely to the waterfront 
area. I have no objection and I approve everything that has been done 
or is to be done or can be done to improve the plot and the plight of the 
slum areas. It should be done. However, we have a pilot project west 
of 4th Street called Area B, a good portion of which has been stripped 
of structures. That project has involved the spending of I think 5 1/2 
million dollars of money obtained through the sanction of the Housing 
and Home Finance Agency. As of the last report of the Redevelopment 
Land Agency something over 6 million 100 thousand dollars had been 
spent up to that time, and I understand another half million or so has 
been obtained in connection with this Area C Project to explore the 
possibilities and for that the Redevelopment Land Agency has 74 acres 

151 of bare land. 

Now isn't it a challenge to the Government, once having ac- 
quired, once having removed all those thousands of families from the 
area, to proceed intelligently and immediately with a development of 
that area to see whether the people will return and to answer the ques- 
tions of these many good people who have been here today as to what 
is going to happen to these people, these people that are dispossessed ? 

But no, we hear today that Area B is to wait until Area C is 
approved because the two go together. So we are going to spend or ob- 
tain some 80 million dollars, I understand, for the purpose of acquiring 
land and for the purpose of destroying and tearing down and razing 
structures in Area C, 

I am concerned because as Shakespeare wrote in "Julius 
Caesar:" "Upon what meat does this thou Caesar feed that he has grown 
so great."’ I cannot conceive of Government power being used so 
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erratically and Government funds being expended on an unrealistic, 
almost fantastic plan when the same things can be accomplished with 
less expenditure and with less heartache to the people who are| most 
vitally affected. | 

I have therefore two objections: First, that the plan is un- 





realistic insofar as the waterfront area is concerned. In that regard I 
152 will make one last comment. In 1952 there was submitted to 
the Redevelopment Land Agency a proposed redevelopment plan for 
the southwest survey area, Washington, D.C., and this plan bore the 
name of Harlan Bartholomew and Associates. That plan had the uses 
now in existence retained. Now that was in 1952, B. Z., Before 
Zeckendorf, and now we find that with the assured possible commit- 
ment of 50 per cent of the private land available the firm of Webb and 


| 

Knapp plans to step in. | 
Now their representatives this morning stated that this was 
not a Webb and Knapp plan but was a plan of many District agencies, 


and yet if you will notice on the prescription adopted by the National 


Park and Planning Commission "Harlan Bartholomew," and below that 


"This is the plan prepared by Webb and Knapp, Inc." Now in the short 
space of three years Mr. Bartholomew, who is now the Chairman of 
the Planning Commission, apparently changed his ideas as to the 
waterfront area. Perhaps he was led to believe, as many of us have 
been led to believe, that the giant firm of Webb and Knapp will only 
come into this city and help us if they get certain concessions. Rep- 
resentatives of the firm of Webb and Knapp, in cooperation with the 
Redevelopment Land Agency, have publicly expressed the wish or the 
demand that they be allowed to handle the commercial aspect of this 
153. project and they were not interested in the rehabilitation of 
dwellings so that Mr. Webb and Knapp will end up with practically all 
of the commercial areas available for private use because we only 
have 14.9 per cent in limited first and limited second spremieel, 
and we have 14.8 per cent for housing. 
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The very distinguished Chairman of the Redevelopment Land 
Agency this morning handed you, the Commissioners, an editorial 
from the Sunday Star dated May 13th and I want to particularly call 
your attention to a portion of that editorial which I think explains the 
whole thing: ‘The fact should be kept in mind, however, that the- -- 
Zeckendorf Program is not intended to be a rehousing project." I think 
that speaks for itself. 

My second point is that nowhere in this plan, nowhere in the 
discussions that you have heard here this morning and this afternoon 
has anything been said except the very vague generalities about what 
happens to the pioneering businessman in the southwest waterfront area. 
Housing obligations are created by law. This Redevelopment Land 
Agency must find places for those people. They have expressed some 
doubt as to whether any of those people will ever return to a redeveloped 
dwelling area. But isn't it a decent, honorable and fair thing to say to 
large taxpayers in this community "Gentlemen, we recognize your prob- 

154 lem and this is what we are going to do," not that perhaps we 
hope they may. It would be desirable for them to come back. Our 
position is that our monetary damages are increasing every single 
day. Our tenants are suffering. The District is losing sales tax in- 
come from these threats and we cannot plan as the developers are 
planning because our tenants cannot stay closed a single day and sur- 
vive, and they must be afforded some protection. 

And my third point, that we have a national monument in the 
Hogate structure which should be preserved as a matter of right. 

I am not going into questions of law. As I announced in my 
request, I am not going into questions of ethics. I am going to leave 
those factors, if this plan is approved, to the courts and to Congress, 
but I say to you today, gentlemen, that if this plan is approved without 
some modification to provide for protection for these interests, then I 
say that this day will go down in the history of Washington as a day of 
infamy because not a single businessman or investor could expect 


decent treatment from his own Government when someone comes along 
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and says a mile away there is a slum and in order to protect the re- 
development of that slum court we have to spin a compass point around 
a large area outside so as to create a barrier so that there will be no 


L535 future encroachment of new slums. 


Look at that map, gentlemen. Can a slum exist in the middle 


of the Potomac River? Can a slum exist on Maine Avenue ? Can a slum 
exist on that barrier of high priced commercial land that stands there 
on that waterfront? I don't think any reasonable or fair-minded man 
would say yes because those are factors which contradict the ideas of 
planning which we have there now. 
I would like to submit a copy, I will not read it because of the 
fact that two of you gentlemen were not here when this letter was 
written, a letter from the Honorable Herman P. Eberharter, Con- 





gressman from the State of Pennsylvania, which makes certain sugges- 
tions and requests as to what should be done by the Commissioners in 
protecting the interests of the business people in that area. And I say 
that if a Congressman is interested enough to write the District 
Commissioners, certainly my poor voice, selfish as it is, should be 
entitled to some little weight. : 
Thank you. | 
MR. McLAUGHLIN: You have spoken very eloquently, Mr. 
Donnelly, thank you. 
MR. DONNELLY: Thank you. | 
156 MR. McLAUGHLIN: Is Mr. Denit here? Louis Denit,| represen- 
ting Rulon-Henderson, operating the famous Hogate Restaurant. 
STATEMENT OF LOUIS DENIT 
MR. DENIT: Since the agenda was prepared, Mr. Président, 
the number of people who desired to protest has been considerably in- 
creased. : 





Our office represents in addition to Rulon-Henderson, which 
operates Hogate's Seafood Restaurant, the National Bank of Washington 
which has its southwest banking house at 1121 - 1123 Maine Avenue, the 
National Bank of Washington as trustee of the estate of John M. Beavers 





184 
which owns 751 Maine Avenue, rented to Naylor's Restaurant, 941 
Maine Avenue, operated by Schwartz which handles refrigeration pro- 
ducts. Also R. W. Claxton, Inc., a wholesale and retail seafood or- 
ganization at 406 and 404 - 12th Street, and owns the lot immediately 
adjacent to the hotel supply business on the same street. We also 
represent the family of Richard W. Claxton, deceased, which owns 
1ith and F Streets, Southwest, 434 - 11th Street, Southwest, 928 to 
930 D Street, Southwest. 

In association with Mr. H. Mason Welch we represent Briggs 
and Company, 435 - 11th Street, William Leonard, 11th and E Streets, 
Delock Reincope, 402 - 11th Street, Dr. Maurice J. Kossow, 414 - 
12th Street, Potomac Realty Company and Meat, Butter and Egg Com- 

157 pany, lessee, 427 - 11th Street, Southwest. Julian Realty 
Company, owner of the Metropolitan Poultry Company, lessee, occupy- 
ing 425 ~- 11th Street, Southwest, and W. W. Lashear, a substantial 
property owner in the southwest area which is included in the pro- 
posed area C, 

At this late hour in the day of course one could hardly be the 
originator of a brand new idea. In common with Mr. Welch we take 
the position with respect to all of the property owners and business 
interests we represent that this plan should not be approved by the 


Commissioners for these reasons: 


In the first place it eliminates the best commercial area in 


southwest. From the standpoint of wisdom of policy the District of 
Columbia would be taking, we think, the wrong course if it lost these 
substantial taxes which now are being paid by these various business 
interests. 

This proposed expenditure envisages 81 million dollars, 50 
million dollars of which is apparently secured by legislation at the 
present time. The plan would start with an operating deficit of 31 
million dollars and the income with which to pay back the investment 
would be dependent upon an area that has been stripped of its largest 
tax contributions because the area would afford a return on real estate 
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Pe taxes primarily and not on commercial enterprise. 
> 158 Reference was made sometime this morning to the tax dbllar 


in the southwest area based upon assessed values of real estate, but 





nothing could be more deceptive as a guide for determining the 
course of action here than to use that formula. | 
In the first place the relation between the tax dollar on assessed 
valuations of real estate and the tax dollar on all sources of taxes is 
i not even considered. You can't tell from that kind of an argument any- 
ror thing, yet it is used as an illusory proposition to persuade the Com- 
missioners that too much money is being spent in an area i too 
little tax money is being derived. | 
The truth is when you add up franchise taxes and license | teue, 
with-holding taxes, sales. taxes, income taxes, from employer and 


employees, in the area, that the taxes outside of the taxes on real 





a estate are probably even larger than the real estate taxes. 

4 Now no provision has been made in this plan for relocating the 
business people in the community. Much has been said about housing, 

< the extent to which efforts have been made to take care of individual 


families has been emphasized, but not a word has been said here today 
by any representative of the planners except this: "We will do the best 
we can to help you to relocate."" This has shown how unwise it may be 
to rely upon a promise of that kind from a Government agency. : ! It 
‘ 159 might be as good as the old expression coming from Marie 
" Antoinette: "Let them eat cake." 
We would be put out and we would be required to "root hog or 
die" as we say in the country. There could be, if there were real 
| factors in this plan, some indication of*a formula that businessmen 
could use to gauge their course of action by. The businessmen aren't 
told whether they will be permitted to own, whether they will be forced 
a to rent, where they will be located, whether they will be underneath 
ae the bridge as part of an expressway where instead of facing sunlight 
during the day they will be looking at the bottom of monoliths of con- 


crete, where their customers will have to squeeze in and out of pillars. 
| 
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They have got to guess all that and yet their property is being taken, 
their businesses are being destroyed with no promise for them in the 
future. 

People who rent houses are told that they will be located at 
low cost or medium cost rents. We endorse and approve everything 
that Captain Donnelly has said about the unrealistic aspect of this plan. 
It is a fantasy and a dream that doesn't take into consideration the 
realities of life, one of the most important of which is earning a living. 

Now those considerations apply to all of these property owners 

160 and all of these businesses. I would like to say a word or two 
with respect to two of the institutions which will be completely dis- 
lodged and forced out of the area. 

First, the National Bank of Washington. It has had a banking 
office on the waterfront since 1929. As evidence of the fact that it is 
not a blighted or uninhabitable or unsanitary or unsightly building, 
here is a photograph made many years ago, but the building looks even 
better today than it did then. 

MR. McLAUGHLIN: We will receive this picture and make it 
a part of the record. 

(The above-mentioned picture is as follows:) 


161 MR. DENIT: The bank is located right in the heart of the 
waterfront activity. It is well known, it is well managed and it is 
easily and readily accessible. The bank is in a position to offer maxi- 
mum banking facilities to the entire area. Under this proposed plan 





it would be eliminated and there has been no suggestion of any plan or 
purpose to relocate it anywhere. 
That is one facet of the bank's problem. Here is the other one: 





There are three banking institutions in the southwest area which would e 
be affected by this plan. After the Bank of Washington, the American 
Security and Trust Company with a banking house at 7th and E Streets, b» 


and then the McLachlen Banking Corporation with a banking house at 
12th and Maryland Avenue. All three would be relocated or eliminated 
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under one conception of the plan, but it is possible that under another 


conception of the plan, and everything resides in the secret mind of 
the planners, it is possible that under one application of the plan 12th 
Street would be maintained as is, that is, 12th and Maryland Avenue. 
If that be true, then the McLachlen Bank would be the only 
bank in the area and the operation of the plan would be to give to 
McLachlen a monopoly of the southwest business. ; 
MR. McLAUGHLIN: Make that clear that is not my family. 


162 MR, DENIT: Well, it's a very good bank, but good as it is it 


doesn't deserve to run the whole show. ! 





Now with respect to - and I am only hitting the high spots here - 
I am not intending to make a legal argument, I am addressing myself 
to the practical aspects of this problem as it affects our clients from 
a practical standpoint. Take Hogate's Restaurant. I love.to hear 
Captain Donnelly talk about that because he did a good job and jit made 
my task a little bit easier. ! 
Here is a photograph of Hogate's Restaurant. I suppose it is 
as well known to the Commissioners as it is to many others sitting in 
this room. You can see it is not a blighted building. It would'be a 
credit to any community, physically as well as esthetically, and on 
the wall of the building in the right hand corner is the plaque, the photo- 
graph of which Captain Donnelly produced. I would like to offer this 
in evidence as part of my statement. 
MR. McLAUGHLIN: It will be received and made a ee of 
the record. | 





(The above-mentioned picture is as follows:) 


| 
| 
' 
| 


163 MR. DENIT: Hogate's Restaurant employs 175 people. It is 
the gathering place of the southwest area. Its reputation is well known. 
It is recognized as one of the 10 leading restaurants in America. It is 
a substantial tax payer. It is an even more substantial tax collector, 
probably one of Mr. Martin's best assistants, although it occupies no 
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official connection with the tax collector's office. It represents the 
wisdom offar-sighted people who have converted a building that was 
being used as a boiler works and machine shops into one of the most 
charming places to eat in this community. 

This plan would destroy that restaurant. This plan would offer 
no adequate opportunity to relocate in the southwest area. The opera- 
tors of Hogate’s have been offered absolutely nothing in the way of 
definite assurance that they would be relocated in this area. We say 
that removal of Hogate's under those circumstances is an unjustifiable 
thing. We go further and say it is unnecessary because there is no 
necessity whatever for insisting upon the plan of development for the 
waterfront that this proposed scheme involves. 

Now a good bit has been said about the Marina in the southwest 
area and this plan even says that it is the purpose to preserve the op- 
timum visibility of the waterfront and the Potomac River. May I show 
Your Honors two plaques that we have had prepared. The plaque that 


164 has just been placed nearest to the Commissioners is a view 


that a pedestrian sitting in the park would get of the Potomac River if 
this plan is adopted. He would be able to see the sails, the tops of 
sails from sailboats. He would not be able to see any of the small 
craft. He would not be able to see over to Hains Point or look into the 
Virginia hilis. His view would be completely cut off by that series of 
batidings and that series of buildings would be on that sliver of ground 
somebody referred to a moment ago, it looks a little bit like a red her- 
ring, that sliver of ground 2, 000 feet in length and those buildings 
would barricade the river view rather than give to the people using the 
park the optimum of view of the waterfront. 

Now in the picture on the left is what the architect calls a cross 
section, more familiar to the Engineer Commissioner than any of the 
rest of us. One looking from that little pale green tree would see just 
exactly that and if he got binoculars he might be able to see the sail 
on that little sailboat which is down in the water. 


a> 


189 


In other words, the plan as drawn is absolutely contradictory 





of one of its main purposes, and incidentally, those buildings that are 
intended to be erected under the plan, they couldn't be any more than 
175 to 180 feet in depth. They couldn't, if they wanted to stay within 
165 reasonable expenditures in building, they couldn't be but one 
story high. They would follow almost the plan of the present municipal 
fish wharf where, as Your Honors will undoubtedly recall, only a small 
segment has a second story, and that originally was — asa 
vault space rather than the use of the public. : 
Now that is the kind of view that the person sitting in the park 
would get. If he wanted to see the river he would have to go over to one 
of those entrance-ways or parking places and stand there. He couldn't 
see it from the park itself, and that is the kind of a building that is in- 
tended to replace the present existing structures, the maintenance of 





which wouldn't involve a single dollar of expenditure and the main- 
tenance of which would insure the continued return of some taxes day 
in and day out. | 
So on these grounds we are taking the position that the plan as 
drawn, not that any plan, but this plan, that is the only one we are con- 
cerned with, that this plan is unrealistic, it is unfair, it is discrimina- 
tory, unjustly discriminatory, and the adoption of it by the Commission- 
ers of the District of Columbia will constitute a dis-service to the 
District rather than a service. 3 
MR, McLAUGHLIN: Thank you, Mr. Denit. 
MR. WELCH: If you don't mind, I would like to wide ae 
what Mr. Denit said with respect to two clients, or two persons. I 
166 won't be repeating anything that he has already stated. | 
MR. McLAUGHLIN: Please identify yourself for the record. 
STATEMENT OF H. MASON WELCH | 


MR, WELCH: Iam Mr. H. Mason Welch, associated with Mr. 


' 
1 
i 


Denit. 





With respect to Dr. Kossow, we want to call your attention to 
the fact that that project involves practically a professional lifetime. 
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He has built up and developed by dint of hard work a very careful and 
painstaking professional service in connection with all of the industrial 
accidents in the area, of which there have been many, a very fine and 
modern clinic. 

We are speaking of the blight areas. Dr. Kossow's clinic 
perhaps is unsurpassed by any in the District of Columbia. There is 
just no way, regardless of good intentions, of moving a lifetime of 
medical practice and a clinic of that kind from one area to another 
area of the city. 

This project if carried out doesn't mean a transposttion .for- 
Dr. Kossow's professional practice, his clinic and his investment, it 
means the abolition of it. 

With respect to the Briggs Company I want to call your atten- 
tion to the fact that they are operating in conformity and constantly and 


167 continuously with the standards of the Department of Agriculture 


and the District of Columbia Inspection and Health Services. Their 
plant has been built up by years of patient, constant effort and tremen- 
dous investment and again, far from being anything in the nature of a 
slum or blighted example, it meets the highest standards and the 
highest qualifications of both the District of Columbia Health Inspection 
Department and the United States Government Health Inspection opera- 
ted through the Department of Agriculture. 

And in connection with Briggs and these other suppliers whom 
we have listed as being represented by Mr. Denit's office and our office, 
they constitute a supply section for most of the retail stores, hotels, 
restaurants and individual homes in the District of Columbia, main- 
taining and operating their business not under blight or slum conditions 
but in keeping with the type of investments that they have sunk into their 
businesses, and the highest standards required by both the District 
and the United States Government Health Inspection. 

MR. McLAUGHLIN: Thank you, Mr. Welch. 

I have been advised that Mrs. Houser has something, Mrs. 

J. P. Houser, legislative representative for the Housing Institute. 
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At this point may I ask those who wish to make statements to 
raise their hands or perhaps to stand? 
(Several persons stood. ) 
Let's be as brief as possible so perhaps we can conclude today. 
STATEMENT OF MRS, J. P. HOUSER 
LEGISLATIVE REPRESENTATIVE, HOUSING INSTITUTE 

MRS. HOUSER: I am a legislative representative for middle ‘ 
income single persons of all ages who are presently in need of resi- 
dential facilities in Washington, D.C., and I believe that any such 
great housing endeavor as is contemplated for southwest Washington 





that serious thought should be given to this need. 

There is urgent need for specially designed housing for 
thousands of middle income single persons who cannot afford the high 
cost of living in a hotel. Neither do they want or need the excess space 
of the normal unfurnished apartment of today, which incidentally ac- 
cording to law is designed and built for occupancy by two or more 
persons. | 

In Washington, D.C., most of the single persons of whom I 
speak are present employees or past employees of either the Federal 
or District Governments. My principal reason for being here today is 
to urge the leaders of this great development, as well as the District 
Commissioners and other city fathers, to make sure when making 


plans for housing Americans that they do not overlook the large and 





169 growing segment of the population of which I speak, namely 
business, professional and retired middle income single persons. 

We should remember at all times that Washington, D. C. a 
our Nation's Capital, and in the minds of millions it is the capital of the 
world, What we do here should be a shining and guiding example for 
the world. No segment of our population should be left out in any 


such a worthwhile venture. 


Supporting evidence is in our statement dated April ond, 1956, 


from such persons and organizations as architects, builders, ‘lawyers, 
the Council of State Governors, councilmen, church men, labor leaders 
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and our former National Housing Expediter which accompanies this 
letter and was presented to the Senate Banking and Currency Sub- 
Committee on Housing during its 1956 hearing. 

I wish to submit to each of the Commissioners a copy of my 
statement for the record. 

Iam not against or opposing anyone. I am for my people. 
Other than that, that is all. 

MR, McLAUGHLIN: Mr. L. J. Esunas. 

STATEMENT OF L. J. ESUNAS 

MR. ESUNAS: I am speaking as an individual. I don't have a 

prepared report but I speak from a rough draft that I have before me. 
170 MR, McLAUGHLIN: Are you a property owner in the area? 

MR, ESUNAS: No, as a former resident of the southwest area. 
I wish to testify as an individual who has lived in southwest and a for- 
mer parishioner of St. Dominick's. I have sentiments for that section 
and have become quite interested in various phases for its redevelop- 


ment. 


This is not a re-housing project of displaced slum dwellers 


but a complete refilling of blighted area on an upgrade scale into a 
well baianced cultural area of the Nation's Capital, with emphasis 
being placed on the words "Nation's Capital." 

The District of Columbia Redevelopment Land Agency is to be 
commended for the humble way it has discharged its duty to find 
housing for low income people. 

As a Legionnaire I became quite interested in Zeckendorf's 
suggested plan for a magnificent plaza for the Nation's Capital for a 
civic auditorium, opera house and the like. The American Legion 
at its 1946 convention meeting at San Francisco did endorse in principle 
the erection of a national memorial auditorium in Washington to honor 
our own war dead. 

With that as a background I did introduce a resolution in 
Costello Post No. 15, in which Iam Adjutant, endorsing the redevelop- 

171 ment of the southwest. 
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It was further suggested that the convention hall, music 
building, opera house as proposed in the plan be erected architecturally. 
In keeping with this thinking I wish to present this dramatic plan for its 
location in the redeveloped southwest area which would be on the west 
side of 7th Street between D and F Streets expressway. 
In connection with the auditorium itself may I now read a 
paragraph from a statement that I made at a sub-committee hearing 
on February 15, 1955, as Chairman of the War Memorial Cominittee 
of the District of Columbia Department of the American Legion which 
was confirmed by Mr. Donohue and Ulysses S. Grant, IL The para- 
graph I will read as follows: | 
. "The District of Columbia Department of the American Legion 
Committee believes and recommends that the Federal Commission as 
set up by this bill consider the construction of a suitable building of 
such magnitude that could accommodate _ large assembly points and 
various national events and contain therein facilities of an opera house, 
veterans service center and various sized conference rooms and as- 
sembly halls." 
It also recommends that the building be of such architectural 
design that it « could well serve as a living national memorial poteees 
172 to the — of all our war dead. 





I wish now to bring out a phase in the redevelopment stone 


which the Commissioners should take into serious consideration and 
. that is the placement of the railroad underground along the axis of D 

Street to New Jersey Avenue and D Street, Southwest, to an entrance 
to the tunnel to Union Station, past the power plants at Virginia 
Avenue and South Capital Streets and then taking it in with the surface 
line on Virginia Avenue, Southeast. 

This suggestion was accepted in part by the National Capital 

Planning Commission and which precipitated a controversy in ‘the 
shifting of the South Mall. However, if you consider the amount of iron 
that the elevated railroad bed takes up in the southwest area and also 
the fact that it traverses the section diagonally, then by having the 
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railroad placed underground you would eliminate your bridge over- 
passes and acquire additional land surface area to erect additional 
private commercial and Federal buildings. 

It is a foregone conclusion that this will have to be done even- 
tually, but the question that can be asked now is why not do it now in 
this planning stage? The late Secretary of the Treasury, Andrew 
Mellon, advocated such an idea but the chief objection then was the 
railroads were using steam locomotives, but the argument does not 

173 stand up now since the locomotives are being driven by elec- 
tricity. 

May I state this: This idea to have a railroad placed under- 
ground could be of advantage to Zeckendorf's plan because if we had a 
railroad station placed under L’Enfant's Plaza then there could be de- 
veloped the interurban railroad system into the city wherein people 
could be disembarked close to the downtown area places of work as 
well as to accommodate large crowds that come here for conventions, 
et cetera, if we had a large civic center located in the southwest area. 

Now to touch briefly on some other phases of the redevelopment. 
One: I suggest rehabilitating the areas that have gone to pot which the 
railroads are using for siding, their warehousing, and bringing those 
areas in keeping with the redevelopment surroundings. 

Two: Erect a central bus terminal like the one that has been 
constructed in New York City close to the downtown area by the Port 
of New York Authority over the train tracks between 14th and 12th 
Streets, D and E Streets, Southwest, where you could develop the 


commercial potential of that area together with additional parking 


facilities and the helicopter commuting service that could be con- 
ducted in that particular location. May I state in connection with this 
particular idea of having helicopter service it has been sug- 
gested by Senator Beall of Maryland. 
Third: Relocate the Holy Name Chapter of St. Dominick's 
between 6 1/2 Street and 7th Street, Southwest, west of the Church. 
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Likewise, relocate St. Dominick's High School to the south side of F 
Street Expressway opposite the church since the express highway will 
eventually take these properties. | 

Four: Retain the Baptist Church and relocate the Westminster 
Presbyterian Church in the block bound by 6 1/2, 6th Street, D and E 
Streets, Southwest. In this area there could likewise be relocated the 
stone houses that you now have in the 3200 block of M Street, North- 
west, and the fire house that now houses the Association of Oldest 
Inhabitants. | 

Five: Since the fire house and the police station would be an 
added hazard to the church area and a source of unnecessary noise, I 
would strongly urge that their site be shifted closer to the sat i 
or any area where you have the railroad sidings. 





Six: Retain the residential character of the area near churches 
between School Street and F Street Expressway, 4th and 6th, Southwest, 
where there could be erected housing for middle income group families. 

Seven: Designate the area between 7th and 6 1/2 Street as a 

175 Leif Ericson Plaza which would serve as a background for the 
civic auditorium and where there could be erected a statue of Leif 
Ericson as I understand there has been bills, introduced by several 
Senators to this effect. And this is one location I recommend for the 
erection of this particular statue which is a replica of the one that was 
presented by the people of this country to the people of Iceland which 
stands in front of the Parliament Building in Reykjavik, Iceland. 

Another phase of this particular part, there could be an under- 
ground parking garage which could be reached from the depregsions at 
7th Street in that particular area. 

I wish now to thank the Commissioners for permitting | me to 
present my views so that they may be guided in their decision for a 
well balanced integrated plan for the redevelopment of southwest. 

MR. McLAUGHLIN: Thank you. 

Mr. Dickey, are you representing your firm ? 
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STATEMENT OF RAYMOND R. DICKEY 

MR. DICKEY: Mr. President and Members of the Board of 
Commissioners, the hour grows late and so I will brief an already 
brief statement. 

We represent the firm of S. R. Wolpe & Son, Inc., who are 
the owners of the premises at 409 - 12th Street, Southwest. This is 
presently occupied under a long-term lease by the Kirby Lithograph 


176 Company. 


If I read the land use plan for the Southwest Urban Renewal 
Area correctly this is now in a section which is designated as a limited 
second commercial section, and this is the purpose for which this land 
is presently being used. 

The Kirby Lithograph Company, as you see from the document 
which I hand you gentlemen the Commissioners is in a modern rein- 
forced concrete building which was built in 1950 with a brick facing. 
The replacement value of this building, we estimate, would cost in 
excess of 250 thousand dollars if the Urban Renewal Plan calls for 
razing of such structures as this which are presently in second com- 
mercial area being used for such purpose. 

It doesn't seem to serve any economic purpose whatsoever 
to raze a brand new building and one in which there is some 450 
thousand dollars worth of new machinery which has just been placed 
there. If the Board would permit, I would like to file this formal 
statement. 

MR. McLAUGHLIN: Thank you. That will be made part of 
the record. 

(The above-mentioned document is as follows:) 


177 MR. McLAUGHLIN: Mr. John J. Eustace. 


(No response. ) 
Then we have Mr. Calhoun. 


wv 





197 
STATEMENT OF LEON S. CALHOUN 
SOUTHWEST CIVIC ASSOCIATION 
MR. CALHOUN: Iam Leon S. Calhoun, President of the South- 
west Civic Association. I would say, Mr. Commissioners, that of 
course the civic associations that have followed this thing from the 
beginning, the redevelopment, and after these plans have come up we 
have come to this conclusion about the redevelopment that faces us. 
Present plans for the redevelopment of the southwest area 
show conclusively that the planners have been motivated from the 





very beginning by one purpose. That purpose has been the calculated 
permanent banishment of the large majority of present and former 
residents of the Southwest Area to other sections of the city by deli- 
berately rebuilding the area so that the average family will be fasta ke 
economically, to afford to live in the redeveloped area. | 

The Southwest Civic Association has insisted from the be- 
ginning of the discussion of redevelopment in southwest that there 
were elements in the city who were anxious to appropriate that area 
for the higher income residents of the District of Columbia, regardless 
of the claims of people who have lived there all their lives. | 


| 


178 Mr. John Searles, Director and spokesman for the Redevelop- 


ment Land Agency has therefore found it necessary to assure the area's 
residents over the last five years that the redevelopment program 
would result in a community designed to meet their needs. | 

In that regard I would like to quote from two letters of Mr. 
Searles, the first an excerpt from his letter of April 28, 1952, to Mr. 
Joseph O. Curtis, Chairman, Redevelopment Committee, Southwest 
Civic Association, in reference to the churches of the southwest area: 
"Please be assured that no sound institutional structure will be re- 
moved unless it is absolutely essential." ! 

And second: excerpts from his letter of May 12, 1952, addres- 
sed to the Editor, The Evening Star Newspaper, 11th and Pennsylvania 
Avenue, Northwest, Attention: Mr. Rex Collier, a copy of which was 
sent by Mr. Searles to the above Mr. Curtis: "In your story describing 





| 
| 
| 
| 
| 
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the alternative plan submitted to us by the architectural firms of 
Justement, Elan & Darby, Architects and Keyes, Smith, Satterlee, 
Architects & Lethbridge (Associate), there were a number of mis- 
statements and misquotations which have been and are now contrary 
to the policies of this agency." 
The article states: 'The point is definitely not rebuilding 

179 housing for the people now living there. It is to attracta 
higher income group."" This is a misquotation. It has been our ob- 
jective and recommendation to the Planning Commission that the area 
be _redeveloped for families of various income levels. This includes 
attracting some higher income families to the southwest, but at the 
same time providing housing for substantial numbers of families of 
low or middle income groups, many of whom live in the southwest at 
the present time. Furthermore, this agency has stated that it will 
seek rehousing in the area for these families who now live in the south- 
west and who choose to remain there after redevelopment. Further, 


we have . assured the people in the southwest that we are responsible 


for the rehousing of all families who now live in the area and who may 
be displaced and that no family will be evicted except for non-payment 
of rent and failure to accept an offer of decent alternative accommo- 
dations." 

After listening to and reading Mr. Searles soothing promises, 
what do we find facing us? 

We find that according to the plans for Area B and Area C-1, 
which have been adopted and the proposed plan for Area C, that there 
will be a displacement of practically 95 per cent of the families who 
formerly lived in this area, together with the abolishment of all of the 
neighborhood business establishments, and the forced removal of 90 

180 per cent of the churches of the area because: 

1. There is no provision for public housing in any of the 
three plans. 

2. That the approved plan for Area B provides for only 300 
units renting at the rate of $17.00 per room, plus utilities, and this 
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rate for those 300 units is in dire jeopardy of being greatly increased, 
as admitted by Mr. Searles, the Director, and Mr. Remon, Board 
Chairman, of the Redevelopment Land Agency, before the — 
City Council. | 

3. That the approved plan of Area C-1 provides for civic and 





governmental needs in the form of fire house, auto inspection station, 
police precinct and commercial uses, while providing for the re- 
habilitation of only 75 dwelling units. i 
4. That the proposed plan for Area C providing for the com- 
plete redevelopment of that area, necessarily calling for the razing 
of all present structures and the erection of palatial and luxurious 
apartment houses and private homes, renting at prices far above the 
economic level of the present inhabitants of the southwest area, asa 
matter of fact at prices far above the economic ability to pay of the 
average resident of the District of Columbia. | 
3. That under the three plans all business establishments will 
181 be located in a shopping center. 
| 6. That 90 per cent of the churches in Area C have bebe in- 
formed that it will be necessary to raze their structures, and have not 
been informed as to the possibility of rebuilding in the area. ! 
It is a well known matter of simple economics that the amount 





paid for rent by the average family should not exceed 25 per cent of 
the families’ income, and it is, therefore, also simple to understand 
why in view of the above that the Southwest Civic Association takes the 
position that the approved plans for Area B and Area C-1, together 
with the proposed plan for Area C, amounts to the displacement, or as 
the Redevelopment Land Agency likes to term it, "Relocation" of 98 
per cent of the present inhabitants of the southwest area. i 

. The Southwest Civic Association wishes at this time to reiterate 
that it believes in and endorses redevelopment for the southwest area, 
but in view of the many promises which have been made and broken, 
and the matter that in . none of the plans are the present residents of 
the southwest area provided for, and that the entire program of the 

| 








200 
Redevelopment Land Agency reeks with deception and mystery, we are 
forcedto conclude that the plans for the Redevelopment of the Southwest 
Area as announced and proposed by the District of Columbia Redevelop- 
ment Land Agency amounts to nothing more than a shameful, un- 
182 American and un-democratic displacement plan. 

MR. McLAUGHLIN: Thank you, Mr. Calhoun. 

The Reverend Randolph. 

STATEMENT OF REVEREND J. HARVEY RANDOLPH 

REV. RANDOLPH: Iam J. Harvey Randolph, Pastor of the Mt. 
Moriah Baptist. Church located at 3rd and L Streets, Southwest, in 
Area C. 

I have served this congregation for 46 years and we have 
erected on that corner the most modern church house in that section. 

I met this Board some time ago, which you may recall, in reference to 
the purchase of a plot of ground running parallel to L Street to the 
alley, on which a factory is now erected. We wanted to get that plot 

of ground in order that we might have a center for our children to serve 
as a little park out there for them to play and have a good time and 

stay off the streets. 

It is said in this new plan that provision has been made for 
another church for any new church up a little higher and we wondered 
why so near a church already erected which could probably not be 
duplicated for less than 100 thousand dollars, for 150 thousand dol- 
lars, probably. 

Our house is well apportioned and any group of people desiring 
to worship could worship with us there. It is said, or rather I refer 
to that in the plans it seemed to us that a house of worship affording 
accommodations for modern and up-to-date worship might not.be re- 


placed for another house so near and to cause the expense, why should 


we do away with one so near and so easily reached for the erection of 
another house of worship? 

While it has not been said to us that we are to move, at the 
same time this hearing seems to be the last word on this question. We 
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thought it wise as a congregation to make ourselves understood and 
our claims properly set forth. | 

As the fathers of our city you will recall, as I have said before, 
my former desire and Mr. Searles, who is looking over our plea, and 
so we come merely to ask and petition that you prevent the removal 
of the cherished spot of our hearts. So many memories cluster around 
our 46 years there of toil, the former pastor and all the associations 
to this congregation, and we have a magnificent congregation developed 
there. The church is 70 some odd years old and I have been there 46 





years, and we have a feeling, deep, entrenched in our hearts tor we 
erected it during the time of the depression in our city ata cost of 
over 150 thousand dollars. Stress and strain through those years 


have made an impression upon us. ! 


184 We would like to remain on that corner and we do not under- 


stand why in the planning that some consideration was not given to the 
church so well apportioned, for we had to build it, as you recall, and 
even without the plans we had to build because of that Knickerbocker 
crash. , ! 
However, I will not make any further talk. I wish you to think 
on this and to use your influence which is certainly great and beyond, 
I think -- use your influence in salving and calming the anxiety of a 
people who have labored so assiduously for all these years. 





We make no reflection upon anything near it, but we wish we 
could have the property running near it through the alley in order to 
carry out our plans to cope with the rehabilitation of our section of the 
city. 

MR. McLAUGHLIN: Thank you, Reverend. 

Mr. Glasgow. 

STATEMENT OF NORMAN N. GLASGOW 

MR, GLASGOW: Iam Norman N. Glasgow. Iam an attorney 
at 500 Tower Building, Washington, D. C. | 

Mr. President, Members of the Board of Commissioners: I 
appear here on behalf of the Washington Cold Storage Company, a 

| 


i 
| 
| 
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District of Columbia corporation, owner of premises known as and 
numbered 415, 419, 421, 423, 425, 439, 441 and 445 - 10th Street, 
Southwest, and 1011, 1013 and 1015 E Street, Southwest. This is the 
parent company that operates the Washington Frosted Food Products. 


185 Mr. Wilkes was originally scheduled to be present here today 


to present this matter, but he is out of town. I will try to make the 
comments brief and notes that are covered in this letter I will just 
submit into evidence in the economy of time. 

Now first of all with respect to what effect it has upon this 
particular client, several years ago this client engaged an architect, 
expended over 12 thousand dollars in preparing the plans to make 
major structural alterations and improvement upon his capital plans. 
Those plans were abandoned after even securing financing from the 
Perpetual Building Association and would have involved a structure 
substantially in excess of 300 thousand dollars. 

Our client has had a direct out of poeket loss of over 12 
thousand dollars by way of architectural fees and further loss in the 
efficiency and economy of his business. 

Now more serious than that however is the problem of taking, 
so to speak, the whole household facilities of the city, and that is what 
the market area is. It is just like the kitchen is to the house. Taking 
that whole community set - up, of which this is a part, and which 
services probably 60 to 70 per cent of the fresh food products that are 
daily consumed in the homes and in the restaurants and hotels in the 


186 downtown area. Now this excludes direct shipments by chains 


and types of shipments of that general character. 

So there is a very serious problem from the point of view of 
these operators and being detached from this very compact colony 
type of operation for which there are great economies and efficiencies. 
Further, this colony type of operation is close to the downtown and is 
almost a unique location. 





| 
| 
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Now in all fairness to the Redevelopment Land Agency i believe 


they have tried to come up with an answer to some of this very difficult 
: problem of where to locate this very important facility, but the prob- 
“lem is unanswered. Mr. Searles was kind enough to furnish me a copy 
of his wholesale food market southwest redevelopment study prepared 
by a private consultant. That report shows in very summary form at 
the beginning at pages 2 and 3 that the problem at this point is not 
solved. | 
Now I bring that out for this reason: We are going forward with 
an urban renewal program. We must know where we are headed and 
what we are going to do with a very important function of the city. It 
is all right to say and define the location but that is not going to solve 
that problem. We are in one problem now, ridding the city of slums. 
We have got to keep in mind that there are other problems just as im- 





187 portant and equally important to the economic operation of the 
city. | 
We must have the housekeeping facilities close to downtown 
Washington. This location is at a premium from that point of view. 
Many of the facilities located in this area can operate with 10 trucks 
and carry on their business. If they were to move to northeast or a 
far out-lying section they would be required to possibly even double 
the trucks and the added cost, the added inconvenience and all of the 
other problems would be quite serious. | 
Now I think that I have dealt with that enough so that you gentle- 
men can look into that further and I refer you to the Planning Commis- 
sion's report. | 
. And there is one other very important thing which has not been 
dealt with here today and which was dealt with very carefully in the 
original studies of the southwest redevelopment project Area B which 
was adopted October 24th, 1952, by the National Capital Planning 
Commission. That report at page 18 pointed out in a very graphic 
fashion the acute shortage of second commercial zoning within the 
Washington area. | : 
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In fact it went on to point out due to the lack of available sites 


to meet the demands for 500 thousand square feet of second commer- 


cial land per year many such uses are being forced to locate beyond 


188 the District Line. 

Redevelopment plans should therefore provide - and they go 
down the list. Now I point that out to make a further point that under 
the proposed redevelopment plan Appendix 7, it shows under existing 
land uses that in this area at present there are 70 acres of second 
commercial] land which constitutes 12 per cent of the area. Under 
the proposed land use this 70 acres will be reduced to 39 acres or 7 
per cent of the total area.. 

I think that it is very important that we consider the over-all 
picture and that before final action is taken upon this plan that the 
Commission should have in hand an answer first with respect to where 
we are going to place the housekeeping facilities of the city, which by 
nature and necessity should be located convenient to the downtown area. 

Secondly, the Commissioners should have an answer to the 
question of second commercial needs of the city as a whole. Now we 
have got just so much land and we have got to constantly keep in mind 
as each of these project areas come up and as further plans relating 
to the over-all requirements of the city are considered, that the needs 
of the city are met from an over-all viewpoint. 

Thank you, gentlemen. 

MR. McLAUGHLIN: The letter from Mr. Wilkes will be made 

a part of the record. 

(The above-mentioned document is as follows:) 


190 MR. McLAUGHLIN: Has Mr. Grant, President of the Lithograph 
Company gone? 
VOICE: Yes. 
MR. McLAUGHLIN: Mr. Herman Schmidt, representing the 
Home Builders Association of Metropolitan Washington. 
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STATEMENT OF HERMAN SCHMIDT | 
HOME BUILDERS ASSOCIATION OF 
METROPOLITAN WASHINGTON, INC. | 
MR. SCHMIDT: Mr. Chairman, Honorable Members: ' 
A letter from the Redevelopment Land Agency to our organi- 
zation,.dated May 7, 1956, advises that "the Commissioners today 
will consider the approval of the following: 
1. Specifications of the Urban Renewal Plan, 
2. Land Use Plan (Plat No. 3), ; 
3. The Site Development Plan (Plat No. 4) of Area "cr 
Since receipt of the specifications of the Urban Renewal Plan, 
private enterprise organizations have not had sufficient time to study 
them. It is very possible that intensive study by our group will reveal 
fallacies in the theories contained therein that will not "work ou "in 
practice. 





| 
We approve the principle of the site development plan and 
Land Use Plan. We commend in particular the efforts to limit the 


commercial development to the local needs of this section of the 


191 District. We believe greater consideration and effort should 


be given toward retaining the commercial and industrial interests 
within the District in their relocation even if certain land would have 
to be zoned to keep them here. | 

Our most important observation is this: The economic and 
social impact of relocating thousands of low income families to other 
sections of Washington has not been felt nor discussed sufficiently. 
We know it is bad. These results are unknown today. Merely finding 


another place for some of these people to live is but a small part of 


the problem. The former residents of Area "B" destroyed real estate 
and social values where they were. Placing them in decent, safe and 
sanitary housing has not changed their habits or character. No net 
gain is made by redevelopment if new slums are created in existing 
good residential neighborhoods. 
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The increasing percentage of vacancies and downward trend of 
rents today absolutely contradicts the assumption that more public 
housing is needed in the District. Additional public housing would only 
depress to a greater degree a free market that now contains many 
vacancies at all levels. 
These remarks should not be construed as an adverse criticism 


of the work of R. L.A. or of the new plans for Area "C", which we sup- 


192 port enthusiastically. 

Specifically, we request that demolition and relocation be done 
by predetermined and announced sections. If some sections are not 
going to be demolished for four years as R. L.A. states in conclusion 
to their treatise on relocation, commercial and residential occupants 
in those sections and the public in general should be so advised. This, 
we believe, would be a more orderly method of relocation which would 
create less hardship on the subject area. 

Thank you, gentlemen: 

MR, McLAUGHLIN: Thank you, sir. 

Mr. Schneider. 

STATEMENT OF JOSEPH H. SCHNEIDER 

FEDERATION OF BUSINESS MEN'S ASSOCIATION 

MR. SCHNEIDER: Mr. Commissioners, because of the late- 
ness of the hour I will not speak on my own behalf as a property owner 
in Area C. I appear here, as you know, as President of the Federation 
of Business Men's Association. 

Many of our views have been expressed by previous speakers. 
It is the position of the Federation that the clearance of slums is neces- 
sary and a good thing for the city. However, it is our feeling that the 
business people must be considered. In view of the present method of 

193 administering Area B the Federation earnestly suggests that a 
coordinating committee of citizens and business men be set up so that 
they may keep abreast of the progress on each step of the program so 
that they may be able to determine their future with some degree of 
certainty. 
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| 
A joint committee as just suggested will aid the citizens as 


well as the business men to readjust themselves without suffering, 
without the turmoil and without the loss of business which they have 
| experienced. I think it is of utmost necessity that a committee of this 
sort be formed, Mr. Commissioners, and I earnestly suggest that you 
consider that. : 
Thank you. | 
MR. McLAUGHLIN: Thank you, Mr. Schneider. ! 
Who else appears? Who else wishes to be heard? ! 

. MR. THORNETT: Mr. Commissioner, I have several briefs 
that have been submitted and asked to be made a part of the record. I 
have one from Leonard Rapport, one from the Southwest Neighborhood 
Council, one from the Brookland Neighborhood Civic Association, Inc. , 
one from the Commission of Fine Arts, one from the District of 
VOhuEaia Industrial Union Council, and one from Ashley C. Morrison. 

MR. McLAUGHLIN: They will be incorporated in the record. 
194 . (The above-mentioned documents are as follows:) 


Ce ee ee 
195 MR. McLAUGHLIN: I have a note here that the Canunltiee of 
100 Citizens of the National Capital have submitted a resolution unani- 
mously endorsing the project C plan and recommends that the District 
Commissioners approve the plan forthwith. | 
Is there anything further to come before this hearing? i not, 
we stand adjourned. 
(Whereupon, at 5:00 o'clock p.m., the NOer NS was 
adjourned. ) 
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PLAINTIFF'S EXHIBIT 3 
[Filed Nov. 18, 1958] 
[Registered - Return Receipt No. 123419] November 9, 1955 


District of Columbia Redevelopment Land Agency 
499 Pennsylvania Avenue, N. W. 
Washington 1, D. C. 


Gentlemen: 


So far as I have been able to ascertain, your announced program 


for the redevelopment of the so-called Area "C" project in Southwest 
Washington, does not make provision for either the exemption or relo- 
cation of the present owners and/or occupants of commercial locations 
in the area affected, who desire to retain their business interests and 
investments in that area. 

On behalf of myself and as the representative of my wife, 


Mrs. Olga F. Donnelly, I desire to go on record as opposing any pro--- 


gram now aimed at the elimination of our commercial holdings in this 
area, and which does not provide for the retention of our interests and 
investments in the area. 

For your information, part of our commercial real estate 
holdings are listed on the enclosed statement--by street address, and 
square and lot--with a description of the present use of the property. 

The properties listed (with the exception of one modern com- 
mercial building which has not as yet been re-rented because of the 
fear of removal generated by threats of seizure), are all well rented 
to highly desirable tenants, some of whom have been in occupancy for 
twenty years or more. | 

You will find enclosed, copy of a letter from a licensed real 
estate broker describing the difficulties encountered in obtaining new 


tenants, notwithstanding the acceptability of the property involved. Also 


enclosed is a copy of a recent newspaper advertisement of our office 
building soon to be vacated by the Gulf Oil Corp., wherein we offer 
unprofitable inducements in an effort to overcome the anxiety of busi- 
ness firms against locating in the area. 
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With respect to the city block (Square S 415), part of which is 
occupied by a nationally known restaurant which has become a landmark 





of the city, plans for new and added improvements have been suspended 
because of the publicity given your proposed taking program. Were it 
not for this factor, we would long since have gone ahead with plans for 
substantial improvements of this site, and others, calling for the out- 
lay of many thousands of dollars in private funds. I will be happy to 
exhibit to your Agency, architectural drawings of the structure and 
other improvements that were planned, notwithstanding the fact that 
our present structures can in no way be described as "blighted", or 
"sub-standard", or as being in a "slum" area. 
For your information, we have twice written the Board of 
Commissioners for the District of Columbia, requesting a statement 
as to the authenticity of their rumored policy of refusing to grant re- 





modeling and construction permits in this area, pointing out that re- 
modeling plans and a contract had been developed for one of these prop- 
erties, but that we did not wish to undertake the expense of final plans 
and permit filing fees, if the application was to be summarily rejected 
because of the redevelopment ideas for the location. No answer to our 
requests of June 16, 1954 and September 28, 1954, have ever been re- 
ceived. ! 
I mention this not only because of the substantial loss in in- 
come which we are now suffering because of the public announcements, 
but to demonstrate that we have a pioneer's interest in the Southwest 
waterfront area running back for three generations. We wish to retain 
that interest, even to the extent of meeting any standard of beautifi- 
cation redevelopment which may be forced upon the area. To us, our 
properties in Area "C" are worth well over one million dollars, pro- 
ducing as they do taxable revenue of approximately $100, 000 yearly. 
Two years ago, the District Commissioners dedicated a plaque to one 
of the locations as the site .of one of the first commercial airplane 
plants in the country. | 
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In other words, as free American citizens, we do not wish to 
be forced to forfeit for the profit of other private interests, that which 
we and our ancestors have worked hard to develop. We are not interested 
in selling or being forced out for a price, no matter how attractive. 

We wish not only to retain our investment in our own properties, but 
to add to that investment as we had planned to do all along and as we 
have done during past years. 

Therefore, this statement is for the further purpose of serving 
notice upon your Agency that we do not wish to surrender any of our 
commercial holdings appearing on the attached list, but we are willing 
to cooperate in conforming these properties with any lawfully adopted 
plan of redevelopment. If lawfully compelled to surrender same, we 
wish to be accorded the right to reacquire these or comparable locations 
on an equitable basis, to be developed for ourselves and our tenants in 
keeping with whatever overall plan is lawfully put into effect in the area. 

In the meantime, we would welcome any suggestions or expres- 
sions from your Agency, which might be of help in overcoming the con- 
tinuing monetary damages which we are suffering due to the inability to 
obtain new tenants for our otherwise acceptable commercial properties, 
because of the anxiety created by the constantly overhanging threat of 
government taking. Also of particular concern to us is the anxiety 
disturbing present tenants, because of the need for planning for an un- 
interrupted continuation of their businesses by removal to some other 
location outside the area, so long as there exists no assurance of their 
continuation in their present locations. 

An early reply will be appreciated. 

Very truly yours, 
HORACE J. DONNELLY, JR. 


HJD/a 
Enc. 


@, 
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COMMERCIALLY ZONED PROPERTIES UNDER THE | 


MANAGEMENT OF FORSBERG-DONNELLY PROPERTIES 


601 Maine Avenue, S. W.: 
Square 473, Lot 806 
Esso Standard Service Station. 


627-635 Maine Avenue, S. W.: 

Square 473, Lots 24, 25, 69, 70, 803, 805 
General commercial occupancy with the exception of 633 Maine 
Avenue, which is now vacant. 





685 Maine Avenue, S. W.: ! 

Square 472, Lots 81, 82, 83, 84 ! 

Office building now occupied by the Gulf Oil Corp. On expiration 

of lease early in 1956, to be completely airconditioned and offered 
for rental as a general office building. | 





801-831 Maine Avenue, S. W.: 
Square S 415, All 
Owner's offices; Marine chandlers retail store and distributing 
center for Evinrude outboard motors and parts; Hogate's Apelanzat. 


Tenth and Maine Avenue, S. W.: 
Square 356, Lot 800 


Esso Standard Service Station 
Note: This property is held in trust for the income benefit of a 
bedridden invalid. 


1005 E Street, S.W.: 
Square 353, Lot 18 


Small restaurant. 
1007-1009 E Street, S. W.: 


2 d- ° 


Square 353, Lots 19, 20 
Warehousing depot for Combustioneer products. 


With the exception of 685 Maine Avenue, S. W., all of the above 
properties are titled in the name of Olga Forsberg Donnelly, and were 





acquired by inheritance from Mrs. Donnelly's late father and mother, 
Mr. and Mrs. Gustave W. Forsberg, in 1946 and 1947. Property at 

685 Maine Avenue, S. W. is titled in the name of Olga F. and Horace J. 
Donnelly, Jr., and was acquired by purchase in 1949 from the Norfolk 
and Washington Steamboat Company upon its liquidation. The late Mr. 
Forsberg was an officer-director, one of the principal stockholders and 
a pioneer in this company before its liquidation in 1949. Mr. Forsberg 
was also a director and a principal stockholder in the Terminal Re- 
frigeration and Warehousing Corporation, one of whose plants is located 


| 
| 
| 
| 
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at Twelfth and Maine Avenue, S. W. He was also a director of The 
National Bank of Washington and a principal stockholder, and developed 
the site now occupied by that bank's branch at Twelfth and Maine Avenue, 
S.W. 


A. M. ROTH COMPANY 
Industrial Real Estate 
Woodward Building 
Washington 5, D.C. 


REpublic 7-7330 
November 2, 1955 


Capt. Horace J. Donnelly, Jr., USNR 
American Security & Trust Bldg. 
Washington 5, D.C. 


Dear Capt. Donnelly: RE:633 Maine Ave., S. W. 


aD 


We held another conference with Messrs. Ciborowski and Brandano 
yesterday, and while they are rather interested in the above mentioned 
premises for their proposed live lobster pond they are very much con- 
cerned about the possibility of having to surrender the property at an 
early date, due to the redevelopment planned for the southwest area. 
While the lease would of course provide that they could recover their 
machinery and equipment in the event of a condemnation, the labor costs 
of installing and removing the same would be considerable. 


They have now left the city, and while they said that they would 
give the location further thought we rather doubt that we will hear any- 
thing fruther from them. 


The uncertainty of tenure involved here has cost us a number of 


otherwise likely prospects. We see no solution to this, as we certainly 


have to disclose the facts when we offer the property. 
Very truly yours, 
A. M. ROTH COMPANY 

/s/ A. M, Roth 
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PLAINTIFF'S EXHIBIT NO, 4 
NATIONAL CAPITAL PARK AND PLANNING COMMISSION 


Reconstituted as National Capital Planning Commission 
July 19, 1952 


[Filed November 18, 1958] ! 


| 
Mr. Horace J. Donnelly, Jr. January 30, 1956 
Forsberg-Donnelly Properties | 
730 15th Street, N. W., Room 815 
Washington, D. C. 


Dear Mr. Donnelly: 


| 
| 
| 
| 
| 


The Commission has received your letter of January 18: with 
accompanying copy of letter to the D.C. Redevelopment Land Agency, 
protesting any redevelopment plan for Southwest Washington which calls 
for the taking and destruction of the property occupied by Hoga e's 
Restaurant. ! 


I have discussed with the Chairman your request to appear in 





opposition to any such plan before final approval is given. He has | 
asked me to advise you that your opposition will be presented to the 
Commission at its meeting this week and that he does not feel it will 
be necessary for any personal appearance to be made before the 
Planning Commission. | | 

Thank you very much for furnishing the information contained 
in your letter to the Redevelopment Land Agency. 

Sincerely yours, 


/s/ John Nolen, Jr. 
Director 
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PLAINTIFF'S EXHIBIT NO. 5 


[Filed November 18, 1958] 
DISTRICT OF COLUMBIA GOVERNMENT 
D. C. REDEVELOPMENT LAND AGENCY 
Public Hearing re: Overlook Corporation 
August 11, 1958, 3:00 p.m. 
PRESENT: 
John A. Remon, Chairman, Board of Directors 
Mr. Francis F. Healy, Member 
Mr. John R. Searles, Executive Director, D. C. Redevelop- 
ment Land Agency 
ALSO PRESENT: 
Paul A. Chalupsky, Realty Disposition Office, D. C. 
Redevelopment Land Agency 
John Barron, The Evening Star, 
C. F. Bell, Maine Avenue, S. W., 
Sally Bell, 211 West Boulevard Drive, Alexandria, Va., 
L. Burnett, 
Mrs. W. H. Carter, 951 Maine Avenue, S. W., 
G. Brickelmaier, 
E. F. Colloday, Colloday & Colloday, 1331 G Street, N. W., 
Charles H. Conrad, 
John S. Crocker, Office of Urban Renewal, District Government, 
Room 502, District Building, 
Horace J. Donnelly, Olga F. Donnelly, Warren Grimes, 
730 15th Street, N. W., 
Mr. Engles, representing Harrigans Restaurant, 
729 9th Street, S. W., 
Robert M. Gray, representing Overlook Corporation, 719 15th 
Street, N. W. | 
W. W. Jachens, representing HHFA Urban Renewal, 
Philadelphia, Pennsylvania, 
C. A, Mahan, Jr., Flagship Restaurant, 951 Maine Ave.,S. W., 
Daisy L. Mahan, Flagship Restaurant, 11th and Maine Avenue,S.W., 
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is James L. McCallister, Administrative Services Officer, | 
D.C. Government 427 District Building, | 
James F. O'Donnell, representing Restaurant-Beverage | 
ie Association, 917 15th Street, N. W. 2 
David S. Orbeg, i 
George Riseling, | 
H. F. Randolph, 2137 K Street, N. W., 
Watson B. Rulon, Jr., Overlook Corporation, 9th and 
Maine Avenue, S. W. 
e | S. S. Sergle, Sergle’s Drug Store, Sergle's Properties ie. 
¢ 2815 Alberwile Street, N. W., | 
B. H. Sexton, 7708 Whittier Building, Washington, D. : 
W. L. Slayton, | 
Armand N. Spitz, Spitz Laboratories, Yorklyn, a 
Mr. and Mrs. W. G. Stanford, ! 
Maybel Sullivan, 
Pa Clifton B. White, Flagship Restaurant, 8055 13th St. 
4 PROCEEDINGS ! 
THE CHAIRMAN: The hearing will please come to order; I 
would like to first introduce my fellow members of the Agency, Francis 
Healy - - we expect one or two other members of the Agency -+ and 





John Searles, our Director. | 
The purpose of this hearing is to consider the several features 
of the proposal recently submitted by the Overlook Corporation to de- 
velop a combination restaurant, parking facility and planetarium at 
the Southern Terminus of the Tenth Street Mall. 
The proposal was published in full in local papers on Angust 1, 
i 1958, which I assume has been read and understood by all present -- 
particularly those who wish to be heard. 
The authors of the plan, Watson and Joseph Rulon and their 








associates, are present, and, Iam sure, are prepared to explain any 


aspect of their plan as to which any of you may have any doubts, 
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The Board of Directors of this Agency, as well as the National 
Capital Planning Commission, has studied the plan and found it good. 


We now place it before the public for an airing of views, and that is 
just exactly what we mean, an airing of views 

The particular areas in the Redevelopment Plan, identified as 
the Overlook and the adjacent lands, are classified as public parks 
which, of course, under such zoning, would preclude commercial 

development. Admittedly the Overlook Proposal to this extent 
is at odds with the letter, but certainly not the spirit and intent of the 
approved plan, which, fortunately, is flexible enough to admit improve- 
ment. Desirable changes can be accomplished by legal processes, the 
first step being formal adoption by the National Capital Planning Com- 
mission, and finally approval by the District Commissioners following 
a public hearing. 

The purpose of this hearing is to give the public a chance to be 
heard before the Agency takes action on the proposal. The Agency will 
be pleased to hear and consider statements from any individual or or- 
ganization represented here today provided it pertains to this particular 
plan. We are not going to cover the Waterfront in 2 discussion of 
various and sundry other plans as far as Iam concerned, John, we will 
stick to a consideration of what might be called the Watson and Rulon 
Plan. 

I would like to insert in the record at this point the Notice of 
Public Hearing. 

July 31, 1958 
NOTICE OF PUBLIC HEARING 
DISTRICT OF COLUMBIA REDEVELOPMENT LAND AGENCY, 685 
MAINE AVENUE, S. W., WASHINGTON 24, D. C. - NOTICE - 

A public hearing will be held in the Ambush School, 617 L Street, 
S. W., Washington 24, D. C., at 3:00 o'clock p.m., (EDT) Monday, 
August 11, 1958. The purpose of the hearing is to consider the follow- 
ing proposal of the Overlook Corporation: 
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. 6 "The Overlook Corporation, 805 Maine Avenue, S.W., Washington, 
| 24, D. C., Republic 7-3009, July 8, 1958, D.C. Redevelopment Land 
re Agency, 685 Maine Avenue, S.W., Washington 24, D. C., 
r% "Gentlemen: ; | 
ae "The Overlook Corporation, the officers and stockholders of 
aa which include Messrs. Watson B. Rulon, Jr., and Joseph K. Rulon, 


President and Vice-President, respectively, desire to obtain land and 
establish a business within the confines of that part of Washington, D.C. 
known as Southwest Urban Renewal Area C. Messrs. Rulon are also 
President and Vice-President of Rulon-Henderson, Inc., trading as 
Hogate's Seafood Restaurant, with its principal place of business being 
located at 809-31 Maine Avenue, S.W., Washington, D.C. 

"The Overlook Corporation believes that a restaurant facility 
could be feasibly located in that area, at the southern terminus of the 
proposed Tenth Street Mall, identified as the Overlook. The area can 
be more precisely identified as being all or part of that land which 
will lie between 9th Street, Maine Avenue and the Southwest Expressway 
as indicated in the Land Use Plan for Southwest Urban Renewal Project 
Area C as adopted on April 5, 1956 by the National Capital Planning 
Commission. | 





"The Overlook Corporation further believes that in conjunction 
7 with the restaurant facility a portion of the area could feasibly be 
devoted to the construction of a planetarium that would be a desirable 
asset to the Southwest Area and provide an education facility not now 
present in the Nation's Capital. | 
"The Corporation has devoted considerable time, ‘study and ex- 
pense in the preliminary investigation of the engineering, traffic and 
economic feasibility of the foregoing. It has engaged architectural, 
traffic, economic, restaurant and planetarium consultants and caused 
an initial plan and scale-model of the facilities to be prepared, 
"These plans and models have been presented to the D.C, Re- 
development Land Agency, the National Capital Planning Commission, 


and the Board of Commissioners of the District of Columbia. Each of 


| 
' 





218 
these bodies has indicated that the recommendations of the Corporation 
have merit and deserve further study. 

"The Corporation is prepared to make further studies, to make 
further expenditures of funds and to work with such public bodies as 
may be necessary to effecuate the plans. It further.recognizes that 
the use of the subject land for the purposes proposed cannot be accom- 
plished unless the presently approved Urban Renewal Plan for Southwest 
Urban Renewal Project Area C is amended in accordance with the re- 
quirements of the D.C. Redevelopment Act of 1945, as amended. 

"Before engaging in further studies, and planning, however, the 
Corporation believes that a more formal relationship between the D.C. 
Redevelopment Land Agency and the Corporation should be established. 
It is, therefore, requested that the Agency agree not to negotiate for 
the sale or lease of any of the real estate in area hereinbefore described 
as The Overlook, for a period of twelve months from the date hereof 
and for such further period as may be mutually agreed upon. 

"It is also requested that the Agency assist the Corporation by 
direct advice and by arranging for conferences with other public agencies 
and officials to assist the Corporation in the preparation of plans for 
construction of the restaurant and planetarium. 

"The Corporation agrees, that if the Agency -grants this request, 
it will pursue the development of plans for the restaurant and establish 
and finance a non-profit corporation which will pursue the development 
of plans for the planetarium. 

"When and if the redevelopment plan is changed through appro- 
priate legal action by the National Capital Planning Commission and the 


District of Columbia Commissioners, the Corporation agrees to submit 


a proposal for the lease or purchase of such of the land in The Over- 
look, described above, as may be necessary to carry out such proposal 
if it is accepted by the Agency. 
"The Corporation further understands that neither the Agency 
nor the Corporation has obliged itself any further than specifically 
stated herein. | 





| 
Very truly yours, | 
THE OVERLOOK CORPORATION 


(Signed) By: Watson B. Rulon, J r. 
President." | 


Those wishing to attend the hearing and be heard should notify 

the Agency not later than 3:00 o'clock, p.m. on Friday, August 8, 1958. 
JOHN R. SEARLES, JR., EXECUTIVE DIRECTOR. 

THE CHAIRMAN: Before we start the other statements, I would 
like to call upon Mr. John R. Searles, Jr., Executive Director of 
the Land Agency. 

MR. SEARLES: Well, sir, Mr. Chairman, I would just do two 
things, and that is to point out first exactly where the pieces of property 
in question are. ! 


Here is the overall Southwest plan, with the Washington Channel 
down here (indicating), Independence Avenue and Mall is up here (indi- 
cating). Fourteenth Street, South Capitol Street and the Capitol itself 
is right here (indicating). The pieces of property which are under dis- 


cussion now are in this circular area here and this triangular area 
here (indicating) which were left over after the development of ‘10th 
Street, which is one of the key features of the Southwest plan. 
The proposal was that these park areas, which are not useful 
from a traffic standpoint, be used commercially for a restaurant. Here 
is the location at the foot of 10th Street, and here between 9th, | G, and 





Maine Avenue. 


The second thing, sir, that I would like to point out is that this 
is the first of three public hearings which would be necessary before 
anything could be done to sell this land. | 

This hearing is not required by law, but is for the purpose of 
permitting us to give sufficient assurance to the sponsor of the pro- 
posal so they can invest more money. | 

The key paragraph in the entire proposal which was published 
in the paper and we won't go any further, sir, if I might just read it, 


it says: "Before engaging in further studies, and planning, however, 
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the Corporation believes that a more formal relationship between the 


D.C. Redevelopment Land Agency and the Corporation should be estab- 
lished. It is therefore requested that the Agency agree not to negotiate 
for the sale or lease of any of the real estate in area hereinbefore de- 
scribed as the Overlook, for a period of twelve months from the date 
hereof and for such further period as may be mutually agreed upon." 

THE CHAIRMAN: Can you read that paragraph again so that 
everybody will have it clear in mind, because we could spend an awful 
lot of time discussing various and sundry miscellaneous things that are 
going to happen down in the Southwest area, which we don't propose to 
do today. 

John, would you read that paragraph again, please? 

MR. SEARLES: Yes, sir, I will. 

This is the real subject of this hearing. We have been asked this 
question right here: "Before engaging in further studies and planning, 
however, the Corporation," this is The Overlook Corporation, "believes 
that a more formal relationship between the D.C. Redevelopment Land 
Agency and the Corporation should be established. It is therefore re- 
quested that the Agency agree not to negotiate for the sale or lease of 
any of the reai estate in area hereinbefore described as The Overlook, 
for a period of twelve months from the date hereof and for such further 
period as may be mutually agreed upon." 

If during that month a feasible plan is proposed and accepted by 
the Planning Committee, the District Commissioners will have a hear- 
ing on the plan itself and you will be able to say whether or not you 
think the plan is a good one, but this one can not be in the plan because 
there is no plan at the present time on which to hold a hearing. 

This hearing is whether or not we should accept this proposal 
not to negotiate for those properties for a period of 12 months. If the 
plan is changed after the second hearing, which would come a year or 
so from now, we then could negotiate for the sale or lease of this prop- 

erty to the Overlook Corporation when the terms, the price, and 
the entire negotiation was finished and embodied in a contract of lease 
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or sale, there would still be a third public hearing on the conditions of 
that lease or sale. | 
So, this is the first of three public hearings, that to give sufficient 
assurance to The Overlook Corporation, they will invest more money 
in planning and surveys to find out whether a feasible solution to these 
two parcels can be developed. : 
I think that is all I need to say, sir, at this time. | 
THE CHAIRMAN: All right. We have had certain people ask to 
be heard at this hearing and the biggest thing we want to do is get a 
clear picture before everything of what really is being proposed here. 
The first one is Mr. Horace Donnelly. Is he here? 
MR. DONNELLY: If the Chair please, I am here to represent a 
property owner, contiguous property. I would like to know something, 





about the plan. Iam not here as a proponent of the plan, Iam ae to 
find out what the plan is. | 
I think the proponent ought to be heard first, if you don't mind. 

THE CHAIRMAN: I think it has been pretty well publicized. Mr. 
Rulon, do you have anything further you want to cite? It has been pretty 
well stated in the papers, I think. 

MR, RULON: Sir, I don't know that I can add to anything. We 
thought the preparations to date were pretty clear. I see some render- 
ings and drawings up there. The one at the extreme right shows that 
this area is essentially a road completion. We endeavor to utilize 
certain land within, bounded by, without changing that road completion. 
We proposed a restaurant, the audience undoubtedly knows Hogates 
Restaurant is my business. There is a combination plan here for a 





planetarium, which is an educational function which will be operated at 
no profit to us. I have spoken of the plan, the Siamese twins, there 
are two, one is a commercial enterprise, one is non-commercial. I 
had thought that we had pretty well publicized our ideas. If there are 
any specific questions, Captain Donnelly is also my landlord, ray 
present landlord, I should say, I shall be glad to answer to the best of 
my ability. | 
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THE CHAIRMAN: Do you have any questions, Captain? 

MR. DONNELLY: I have one or two I would like to direct to the 
Agency. I understand this proposal that the part that is now set aside 
on the present plan by the Overlook, which is really a turn-around for 
the end of 10th Street mall, is the property in question, where the 
restaurant is proposed to be erected, or is that the planetarium ? 

MR. SEARLES: That is correct, that is for the restaurant, the 
planetarium is proposed for the triangular piece of land laying between 

G, Maine, and 9th. 

MR. DONNELLY: And the part that is green on your property is 
the place where the restaurant is going? 

MR. SEARLES: No, sir, dark green is where planetarium is 
going, via a non-profit corporation, and the restaurant would be inside 
the circle. 

MR, DONNELLY: Do I understand, and correct me if Iam wrong, 
that the scene of this proposal, that those two contiguous properties 
both figure in the same proposal? 

MR. SEARLES: Yes, sir. 

MR. DONNELLY: In other words, one part to be developed as 
so-called planetarium, namely green triangle that you have delineated as 
between G and Maine Avenue and 9th and Maine Avenue, that is now a park 
on your plan, is that right? That is supposed to be a public park? 

MR. SEARLES: Yes, sir. 

MR. DONNELLY: And the part where the restaurant is to go is 
to be the height or the Overlook that features the bottom of 10th Street 
mall? — 

MR, SEARLES: It was green space, open space. 

MR. DONNELLY: Going to be called an overlook, have a balcony 
overlooking the river, is that the part I am thinking about on our plan here? 

MR. SEARLES: The precise plan for land like that had not been 
proposed or accepted. The reason that it is an overlook is because the 

ground is relatively high and it is a good many feet over the river, 
and rather than just letting 10th Street just taper off, it comes up to a 
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circular place where you can overlook the Washington Channel. 

MR. DONNELLY: Under this present plan in the golden book 
which was approved by the District Commissioners, this shows a large 
circular area at the foot of 10th Street. There has been no a hi in 
this plan as originally approved, is that correct? : 

MR. SEARLES: The plan as you see there, Captain, is ‘the same 
circle which you see on this sketch prepared by Mr. Rulon, architect. 
The precise plan has not been approved by the Commissioners. The 
plan which was approved by the Commissioners is only comparable to 
this plan right here (indicating) which is in no more detail than that. 

MR. DONNELLY: The only other question I have then, as I see 
it on the plan approved by the Commissioners, that is set aside as pub- 
lic space, was it not? 

MR. SEARLES: Yes, it was. 

MR. DONNELLY: And not for resale? 

MR, SEARLES: That is correct. 

MR. DONNELLY: And the same is true of the triangle part just 
South of that between 9th and Maine Avenue and G and Maine Avenue? 

MR. SEARLES: That is correct. 

MR. DONNELLY: Set aside for public use as a public park? 

MR. SEARLES: Yes, sir. | 

THE CHAIRMAN: Were there any further questions, Captain? 

MR, DONNELLY: Not at the moment, sir. ! 

THE CHAIRMAN: Is Mr. Edward Colloday represented here ? 

VOICE: He is on his way. ! 

THE CHAIRMAN: The hearing was called for 3:00 o' clock. 

MR. DONNELLY: Mr. Chairman, I don't know whether you felt 
I had finished my presentation. | 

THE CHAIRMAN: We are giving you the opportunity, Captain. 
You go ahead and finish. | 

MR. DONNELLY: I will be glad, in the interest of tue, I will 
be glad to state our position with respect to this proposal. 


| 
| 
| 
| 
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As attorney for Olga Forsberg Donnelly, the present owner of 


the restaurant located at 805 through 831 Maine Avenue, S.W., in which 
Rulon-Henderson, Incorporated, operate a restaurant under the name 
of "Hogates" under a lease shortly expiring, I desire to bring to your 
attention the fact that the owner of this facility has previously indi- 
cated to your Agency that if and when the present site is taken by your 
Agency, she and her associates consider that the ownership and develop- 
ment of the existing property over a long period of time as a restaurant 

facility, entitles her to any preference that might be accorded 
with respect to the development of any comparable water front site on 
Maine Avenue for restaurant purposes. This site which has been in the 
same family ownership for over 50 years, was pioneered and improved 
for a large scale water front restaurant operation some time before the 
leasing thereof by the present tenant. 

If the news report of your Agency's announcement of the public 
hearing appearing in "The Evening Star" of August 5th and 6th, 1958, 
is an accurate account of your statement, then it would appear that there 
is an implication leading the public to believe that the principals in- 
volved in the Overlook Corporation proposal are the owners of the 
property slated to be demolished. This, of course, is not the case, as 
officials of your Agency well know. 

You will please take notice, therefore, that we are opposed to 
any proposal which would accord preferential treatment to persons or 
concerns who presently have no ownership interest in property of this 
type in this area, and who seek to acquire from your Agency, for the 
purposes of development as a restaurant facility, any real property 
acquired by your Agency through the power of eminent domain. It is 
our position that as the owner of the largest and most highly developed 
restaurant facility on the Maine Avenue water front, Mrs. Donnelly 
should be accorded the right to replace her existing property on the 

18 taking thereof, with any comparable site and location which may 
be made available for private development as a restaurant facility. 
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Therefore, under the Provisions of Section 9 of the D. C, Redevelop- 
ment Act of 1945, Title 5, D.C. Code 708, 1951 Edition, and subject to 
the conditions therein prescribed, a tender is hereby made of the land 


described for assessment purposes as Square S.415, together with the 
restaurant facility and other improvements erected thereon, in purchase 
of the site which is now being sought by the principals constituting the 
Overlook Corporation and Rulon-Henderson, Incorporated. | 

This statement is not intended as an opposition to the develop- 
ment of the land involved in the proposal notice for the purposes indi- 
cated, unless it appears that approval of the proposal is sought for the 
exclusive benefit of the proposer to the exclusion of others in the area 
having an equal or greater entitlement to replacement of their seized 
property, but is intended for the purpose of enabling the to-be-displaced 
owner to have restored to her the same status which she presently en- 
joys and to put your Agency on notice that she has no desire and no in- 
tention of having a long developed interest in this immediate area de- 
stroyed by depriving her of her right to at least equally favorably treat- 
ment in this matter. It should be understood, of course, that should 
the to-be-displaced owner acquire from your Agency a comparable site 
for improvement as a restaurant facility, then it follows that the present 

19 tenant would be afforded the first opportunity to continue the 
existing relationship. 

It should also be noted that when at the suggestion of officials of 
your Agency the undersigned representing Mrs. Donnelly, discussed 
with disposal officials the matter of a new restaurant site on the Maine 
Avenue water front, the parcel of land figuring in the aforementioned 
published proposal was not disclosed as being available for private ac- 
quisition, although several other less desirable sites were pointed out 
on your plat as possibly being available for such purposes. It is sub- 
mitted that what at first blush appears to be a pleasing proposal for the 
development of public property adjoining the site in question, should not 
be grounds for according the proposer any preferential treatment in 
the acquisition of this land from your Agency. | 
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I am prepared to submit copies of this letter. 
THE CHAIRMAN: I wish you would. 
MR. DONNELLY: For the record. 
THE CHAIRMAN: Is that all, Captain? 
MR. DONNELLY: I would like to present a motion, if it is in 
order, that any consideration of this proposal be adjourned to give the 


proposer, the Overlook Corporation and Rulon Henderson Corporation, 

an opportunity to perhaps cooperate with the owner of their present site-- 
20 THE CHAIRMAN: (Interposing) I do not think any motion is 

proper at this particular time. This matter is before the Agency. We 

receive your statement and give it every consideration in the world. 

Is that all? 

MR. DONNELLY: Yes. 

THE CHAIRMAN: Mr. Colloday, I believe you asked to be heard ? 

MR. COLLODAY: Yes. I represent the Flagship, particularly 
in this matter, because as I understand the plan of Hogates places it- 
self, or they place it, directly over the present Number 2 restaurant 
of the Flagship and insofar as that may be a threat to the continued 
operation of the Flagship Number 2, we protest and object vigorously. 

I also represent all of the tenants in the Fish Market Building, 
Municipal Fish Market, whose places are below the line drawn across 
the Fish Market at right angles from one side to the other, 160 feet 
southeasterly from the northwesterly building line of the Fish Market, 
and have been representing them actively before the committees of 
Congress, and my representation of them at that time, only one of them, 
although the principal is the same, in October of last year. I may say 
I have a very good picture of the Chairman here among my clippings. 
That just shows how assiduously I have been following the tracks of this 
Commission procedure and I have interviewed Mr. Searles over the 

21 phone more than a year ago and I informed him over the phone of 
my representation of these people, and that we wanted to make what- 
ever representation was necessary to get in touch with the matter and 
to obtain such accommodations as may be made available. 
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I have here letters and I will be glad to file copies, one : 
addressed to Mr. Malcom Burrows, dated October 21, 1957, thanking 
him for conversation which I had with him about the matter, and for 
documents, some of which I have here, and a letter to Edward Knapp, 
National Corporation, dated October 31, 1957, in which I summed up 
the position of Herzog's, which is the present position of all of my eight 

| clients, and if I may, I will read this summarization, which is in short, 
sharp paragraphs. : 

THE CHAIRMAN: Mr. Colloday, do you want to file a brief? 

MR. COLLODAY: Yes, sir, and I will avoid going into any 
material -- | 

THE CHAIRMAN: (Interposing) I think that would be the best 
way, don't you, John? 

MR. SEARLES: Yes. | 

MR, COLLODAY: I think, however, for your present appreci- 
ation of that position, I might very well read such a thing as this sum- 
marization. ! 

THE CHAIRMAN: All right, fine, but you will file a brief (3 

22 MR. COLLODAY: I will file a brief with copies of all these letters 
and a copy of the amendment which I submitted at the Capitol and which 
! is being printed now in the House Report pending bills. | 
THE CHAIRMAN: All right. 
MR. COLLODAY: First, Herzog's desires -- and please substi- 


tute eight clients desire -- to occupy the same restaurant space as long 





as the same remains standing. | 

Second, it desires to have suitable accommodations for continuing 
its business in the period between the demolition of its present space 
and the completion of the new restaurant building to be located between 
Maine Avenue and the water front. : 

Third, it desires to obtain a long-term lease, 99 years or as 
near that figure as possible, for suitable restaurant space in said now 
water front restaurant building, occupancy to begin when that building 
is completed, said new water front -- that reference is to the proposed 
building or two buildings shown on the new Crescent Parkway as taking 





| 

| 

| 
eee 
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the place of the present Municipal Fish Market. 

I understand from comments that have been made from time to 
time, that first the Agency intended to build that accommodation and 
then for some reason, after I had my first interview with them,they 
expressed doubt whether it ever would be built, but nevertheless, your 
Agency has published in the press pictures of this. 

Where is the big comprehensive colored plat? 

MR. SEARLES: It is not here, sir. 

MR. COLLODAY: The big one that shows the buildings? 

MR. SEARLES: It isn’t here. 

MR. COLLODAY: I have copies from the public press and from 
your reports. When that building is built, my client should move right 
into it. That is one of my cardinal points. What we are to do in the 
meantime, I will tell you what my recommendation is -- Messrs, Bell 
and Walker, owners of Herzog's and I, their counsel, will be pleased 
to confer with you at such convenient time and from time to time as 
may be appropriate to develop the tenancy contemplated in this letter, 
copies .. Cyrus T. Bell and Robert A. Walker and Mr. John A. Remon, 
Chairman, D.C. Redevelopment Land Agency. 

Now that is in your record, it is in my record, and it is in Webb 
and Knapp's record. 

Then I wrote you a letter, Mr. Chairman, on October 31, paral- 
lelling that letter and stating the same principles and desires. I stated 
that in addition to the Webb and Knapp office, I have today examined 
maps in the office of the Highway Department of the District of Columbia 
and have found there from that it is apparently true that the overpass 
will ‘se necessarily take more than one-third of the present restaurant 
and Fish Market building, and the amendment which I had offered and 


24 which will be debated this afternoon in the House of Represen- 


tatives, contemplates leaving the lower two-thirds of the Market build- 
ing standing instead of forcing my clients to go out and borrow capital 
funds and spend it wastefully on repairing old ramshackle buildings 
which Mr. Searles has called shells, I think was your word, Mr. 
Searles, shells, and when we move out of them, we have lost our capital 
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gone forever, thrown in the Potomac River. 
Now we are opposed to that unless you folks furnish the money 


for revamping those immediately to be occupied buildings. 





Mr. Searles has made some comment to me, I have to be a 
little cautious about what I attribute to him because he has denied in 
the public press he has ever made an offer. Now, as to whether he 
ever made an offer or not, if an offer has to be in writing, he is right, 
he is very truthful, but if an offer can be made orally, he has for- 
gotten it. 

THE CHAIRMAN: We will give you an opportunity to present 
your brief, and will 30 days be sufficient ? | 

MR..COLLODAY: Wait a minute. I am leaving here at one o'clock 
on the 20th or 21st of this month to attend the American Bar Association 
in Los Angeles and I won't be back until the evening of the 15th of 
September. Let me see, that will allow me -- I want either not 30 days 


or more. | 
THE CHAIRMAN: What do you want? We will give you'15 days 


25 if that is what you want. 
MR. COLLODAY: I would like 60 days. 
THE CHAIRMAN: That would take it into October. 
MR. COLLODAY: Well, I will settle for the end of September. 
MR. SEARLES: We won't be able to draw the matter to a con- 
clusion in getting the plan for this area. 
MR. COLLODAY: What can you do, let's cooperate with each 
other, Mr. Searles. I always cooperate in friendly conversation and 





then the result comes out strictly adverse to each other. : 
MR. SEARLES: What about 10 days, sir? | 
MR. COLLODAY: | think then ten days with the right of renewal. 
MR, SEARLES: You are going away? 
MR. COLLODAY: I have just 10 days until I take a eine to Los 
Angeles. | 
THE CHAIRMAN: Ten days until you get your plane? ! 
MR. COLLODAY: Yes. I can‘t do this work out there. 
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MR. SEARLES: What is it that you wish to submit? 

THE CHAIRMAN: I thought you had most of the stuff there so 
that it would be easy to get together. 

(Discussion off the record. ) 

MR. SEARLES: Is there any reason why he objects to this partic- 
ular proposal ? 

MR. COLLODAY: I object to this proposal as something that is 

26 designed to go ahead and get preferential treatment over all my 
clients and I can't make it strenuous..enough, 

THE CHAIRMAN: That is about alII you have to say, isn't it? 

MR. COLLODAY: I will say it to you in writing and attach some 
exhibits. 

THE CHAIRMAN: All right, suppose you say it to us in writing 
and bring your exhibits within 10 days. Now that isn't a big job. 

MR. COLLODAY: I will try to do it, but if I have to be up at the 
Capitol on school affairs and Wright Patman is attacking my client, and-- 

THE CHAIRMAN: (Interposing) I 2know what you mean. 

MR. COLLODAY: And Mr. Chalk is prosecuting before the 
Commission in Maryland, and I am not going to have ten days. In fact, 
I know I won't have more than three days, and not ten. 

THE CHAIRMAN: It seems to me with the record as it is, and 
we have all this correspondence, a statement to the Agency with the 
points you wish to make and attach all the exhibits, 

MR. COLLODAY: (Interposing) Let me do one thing further, if 
you please, and then I will undertake to get the brief out within 10 days 
even if I have to sit up and work all night. Let me read this amend- 
ment and it will be an exhibit. : 

"Amendment to H.J. Resolution 630. On page 3, immediately 

27 below line 12, insert the following new section: 
"Section 2. In the case of any person who, on the date of 
enactment of this act is engaged in business along the water 
frontage. ." 
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That says. "any person" that means all my clients and it also 
means Hogates. | 
"frontage on the Washington Channel of the Potomac River lying 
south of Maine Avenue between Eleventh and Twelfth Streets, 
and who will be displaced by the use of this land in such area, 
as described in the first section of this Act...” | 
And you know that provides for taking everything down between 
11th and 12th Street on the water front. i 
"in that part of the Municipal Fish Market which is 160 feet 
beyond the Northwesterly end of said market building, shall 
not be displaced but, instead of such displacement, only the 
Northwesterly 160 feet of the said market building by the full 
width thereof shall be torn down, and the remaining 240 feet 





by the full width thereof shall be preserved by properly building 

a wall across the remaining Northwesterly end of said building, 

and by extending the said building Southeasterly by the erection 

of an addition thereto 160 feet long by the full width of said 

building, said addition to be made available to the present 

tenants of the Northwesterly 160 feet of the said building, 

said addition to be made available to the present tenants of 

the Northwesterly 160 feet of said elas! Fish Market 

building at a reasonable rental.. | 

I may say that Iam giving my services gratis to people in 160 
Northwesterly part of the building, but Iam doing a good vast for 
them. They are in the class that I represent. | 

"and the occupancy by the present tenants in the Municipal Fish 

Market and said addition shall be permitted to continue therein 

as such tenants until space and facilities complete and ready. oe 


Please get that because the original amendment simply said 
"space" and some pretty smart man immediately jumped on that and 
said, ''That leaves it wide open as to when the space will be available. a 
So I put in words "space complete and ready for occupancy. “ Now that 
means something pretty definite. 


| 
| 
| 
| 
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"space and facilities complete and ready for occupancy shall be 

built by the Commissioners of the District of Columbia, or by 

the Redevelopment Land Agency on the water front..." 

And that means something, not somewhere else, but on the 
water front. 

"fronting the Washington Channel of the Potomac River on the 

Northwesterly building line of Maine Avenue as it shall be re- 

located under the plans of the Redevelopment Land Agency, such 

new facilities to be made available to the present tenants of the 

Municipal Fish Market at a fair rental, or in the case of a sale, 

at a fair value; and said tenants of the present Municipal Fish 

Market shall have a prior right to rent space in the proposed 

building or buildings shown on the drawing by Webb and Knapp, 

Incorporated on the proposed newly arranged water front, which 

have been shown in the official reports of the Redevelopment Land 

Agency as buildings to be built of two stories in height, the 

second floor to be occupied by restaurants, and the first floor to 

be occupied by dealers in Marine supplies." 

And since ‘a study has been made of the matter, it has been indi- 
cated to me that the whole first floor won't be needed for marine sup- 
plies, and I quite agree with that idea, and that every part that is un- 

‘wécessary for marine supply dealers would be occupied -- would be an 
additional restaurant space. 

There is my whole case right in there as I call it for considera- 
tion of Congress. 

THE CHAIRMAN: Why can't you within ten days-- 

MR. COLLODAY: (Interposing) You interrupted me. I will now 
undertake to file everything I have to say except I want the right to apply 
to anything that may be filed to the contrary within 10 days. 

THE CHAIRMAN: Within 10 days you will file your brief? 

MR. COLLODAY: I will file. 

THE CHAIRMAN: That is fine. 

MR, COLLODAY: I thank you very much for your consideration. 








rrr eee 
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THE CHAIRMAN: Are there any other people who wish to be 
heard ? | 
MR. O'DONNELL: Iam James F. O'Donnell, attorney at 917 
15th Street and I appear here on behalf of and at the request of the 
Board of Directors of the Restaurant Beverage Association, a trade 





association comprised of restaurants holding Class C or Class D alco- 
holic beverage as well as restaurant licenses. 

I will take the admonition of the Chairman -at the outset not to 
become involved in extraneous matters, but my remarks will be very 
brief, if you will bear with me if I do stray afield. : 

In listening to the remarks already made, they have raised a 
question in my mind as to the . actual position of the Association because 
I was left with the impression . that there was some area of doubt with 
regard to building to be erected on the water front which might accom- 
modate restaurants. I don't know precisely what the situation is as to 
whether the Redevelopment Land Agency actually contemplates the 
existence of a building or more buildings or how far the plans have come, 
But, without any disrespect for the imagination of the proponent for this 

31 plan today, it is the position of the Restaurant Beverage Association 
that it is premature and that since there are a large number of restau- 
rants in the area that are providing revenue for the District of Columbia 
and have been a tourist attraction for Washington, that before a plan is 
approved or given serious consideration to set up one restaurant after 
the judgment today of Redevelopment, that a plan should be crystalized 
to take care of as many restaurants as want to relocate after their pre- 
mises have been demolished, and so it is the suggestion of the Association 
that one, a written procedure be laid down for relocating existing restau- 
rant establishments in the Southwest water front area who desire to 
continue in that area of the City; and secondly, that as soon as possible 
a plan be formulated which will be available to such restaurants indi- 
cating to them what buildings are contemplated as being available for 
restaurant premises, particularly in the water front area and also what 
space in the water front area is to be available so that they, as individuals 
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or collectively, might make a proposal to lease or purchase the land 


or to say, lease the building space. 

And, to reiterate what I said at the outset, it is our position, 
irrespective of the merits of the particular proposal before the Board 
today, that this interest of the community in the area should be para- 
mount, and that is the position of the Restaurant Beverage Association. 

I also speak here today -- I didn’t know it when I came here, but 
I am speaking here on behalf of Mr. Morris Engels, as his attorney, 
who operates Harrigans Restaurant, and I believe his restaurant is 
presently situated in that area which I will describe as the white area, 
we are discussing here. In other words, it is not situated, as I under- 
stand it, on that part of the land where the restaurant premises or 
parking facilities would be located under the Overlook Corporation pro- 
posal. Is that correct ? 

MR. SEARLES: I believe he is on 9th Street, right opposite, it 
would be between G and I, isn't that right, Mr. Engels? 

MR. ENGELS: Right on the corner of 9th and H. 

MR. SEARLES: H is right here (indicating). 

MR. ENGELS: There is Jefferson Junior High school. 

MR. SEARLES: Then I stand corrected. Apparently he is located 
in the green area, is that right? 

MR. ENGELS: It seems to me Mr. Searles in his introductory 
address, said the green area would also be absorbed by the plane- 
tarium. 

MR. SEARLES: This green area right here (indicating) is proposed 
for the planetarium, yes, sir, in the proposal. 

MR. ENGELS: That is where I am located. 

MR. O'DONNELL: I wish to correct my remark. Mr. Engels' 
business establishment is now located in the area which is designated 

33 for park space, and which would be designated for the planetarium 
on the proposal of the Overlook Corporation, and his position, of course, 
must be that to give this proposal serious consideration would be giving 
preferential treatment to the proponent corporation over his interest ina 
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location where he has operated a business for many years, and that he 
too, then feels that he must be treated or should be treated in the same 
class with the restaurants on the immediate water front area in that he 
too should have an opportunity to know what his chances are for relocating, 


¢! what space is available, what procedure will be available before a pre- 
° ferential treatment of this plan is accorded to Mr. Rulon. | 


- I make the remarks both on the behalf of the ‘Association and Mr. 

; Engels, bearing in mind the statement made by our Chairman at the 
outset that this hearing is primarily to give assurance to Overlook Cor-- 
poration as to whether or not it is warranted in undertaking more ex- 

| penses to develop this plan in greater detail for the restaurant » plane- 





rt tarium, approaches and parking facilities, and it is my recommendation 
a that the Committee indicate at the earliest possible moment that Over- 
look Corporation should not commit its funds to such a purpose until 
such time as the other restaurants in the area have been afforded an 
opportunity to look at a more crystalized plan as to what the prospects 
of their relocation than and they have had the opportunity to do it to-date, 
34 I thank you. 
THE CHAIRMAN: Thank you. 
> MR. COLLODAY: May I say another word? 
THE CHAIRMAN: Surely. | 
. MR. COLLODAY: Here is the plan for the new Flagship and if 
preferential treatment is being given or will be given, we want some of 
| that preferential treatment for this beautiful restaurant here. 
THE CHAIRMAN: There will be no preferential treatment given 
- to anybody. You know me well enough to know that I am not a pre- 
» ferential treater. | 





. MR. COLLODAY: That is fine, John, and I haven't the slightest 
doubt that this agency will find some method whereby ee can lay 
their claims and get an equal chance. 
THE CHAIRMAN: I won't guarantee that everybody will be satisfied. 
MR. COLLODAY: I didn't say that; get an equal chance, 
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THE CHAIRMAN: They will get an equal chance. 

MR. COLLODAY: In some method. I don't know whether you 
will have to have them draw lots for, you might for instance, like a boat 
on which I fished off San Diego once, it accommodated 30 fishermen 
and the rail was marked off with three feet lengths, and you drew when 
you went on board and your spot was your spot and you hadn't any right 

to fish anywhere else. 

Now you might, just for an example, some form of drawing out 
of the hat where everybody had the same chance, might be -- I don't 
know, it could be dressed up in a very beautiful form with a write up of 
how it was to be done and so on, but that illustrates my thought. 

THE CHAIRMAN: I get it. 

MR. COLLODAY: I think very clearly, but we don't want to be 
in the position of asking you for preferential treatment. I have eight 
clients and they all would like to have the best restaurant on the water 
front, the best. 

Well, that is a matter of later competition, I think, and the 
quality of the chef in the kitchen and how much shell in the imperial 
crab. That is the way I judge an imperial crab. 

Now, here is what we offer and the others, my other clients will 
submit proper proposals and of course, it is going to be a difficult thing 
to determine who gets the first choice, but it could be done by simply 
lots or some form equivalent to lots. And I would suggest that, :and it 
would be quite out of place for this Commission to approve anyone's 
application for any particular site along the future building line of the 
future Maine Avenue in advance of receiving all applications. I may 
say, on a public invitation to everybody concerned to present their 
applications which, of course, in whatever form you may dress it up, 

36 is worthy of my suggesting to the Commission, and I do suggest it. 

THE CHAIRMAN: Of course you want to remember this, that 


the Redevelopment Land Agency is an agency that buys the land, raises 


the building, and either sells or leases it in accordance with the plan 
developed by the Planning Commission and approved by the District 
Commissioners. 
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MR. COLLODAY: All right, may I suggest right there, my 
clients are prepared to have me organize a corporation, to act as their 
agent, and doing just that, and carrying out just the plan you have indi- 
cated. | 
THE CHAIRMAN: There is no objection to that, that is no dif- 
ferent than what Mr. Rulon has done. Mr. Rulon comes here with a 
pretty definite plan. 

MR. COLLODAY: But you can't avoid favortism if you approve 
his plan at this time, and therefore, we protest. | 

THE CHAIRMAN: All right. 

MR, COLLODAY: It essentially involves favortism. 

THE CHAIRMAN: I don't think it does, Ed. 

MR, COLLODAY: It is a hasty thing for a judge to announce his 
judgment from the bench that quick. ! 

THE CHAIRMAN: This agency came and said, "We have a pro- 
posal. Here is what we propose todo. Will it be worthwhile for us to 
spend any more money on it, or is it thumbs down for this particular 
plan?" That is what they are asking, and that is -- 
S7 MR. COLLODAY: (Interposing) Aren't they asking for a partic- 
ular location? 

THE CHAIRMAN: Yes. 

MR. COLLODAY: If they are, then it involves preterential treat- 
ment and you can't escape it. 

THE CHAIRMAN: You wouldn't think it preferential treatment if 
we accord you the same privilege to present a plan? 

MR. COLLODAY: Yes, I would. | 

THE CHAIRMAN: You don't want to present it? : 

MR. COLLODAY: Certainly, I want to present it. 

THE CHAIRMAN: Certainly go ahead and present it. 

MR. COLLODAY: I am presenting it, and let me say this, you 
have a floating option to Webb & Knapp, as I understand it, you haven't 
given them all of the land adjacent to the water front, and they haven't 
exercised their right of selection under the option. 











238 
Now we are asking for a floating option on a suitable site on the 
water front for every one of my clients, and I object to anything more 
than a floating option being given to Rulon or anybody else. 
THE CHAIRMAN: All right. I think we get your viewpoint all 


right. 
MR, COLLODAY: I will put it in writing. 
38 THE CHAIRMAN: You put it in writing; and if you want to make 
a proposal similar to Ruion, why, go ahead. We have not turned it down. 

MR. COLLODAY: You might make that in at alternative if you 
are going to give preferential treatment, we would want at least want 
to be number 2 on the list, and I will file with you, with my brief, a 
photograph of this drawing. 

THE CHAIRMAN: Then your proposal is similar to what Rulon 
has filed. 

MR. COLLODAY: We will do that. 

THE CHAIRMAN: What we are anxious to do is get something 
done and most of the comments so far would indicate delay after delay, 
and we don't propose to have delay after delay. 

Now that is why I wanted to accord you every privilege that you 
should be accorded and I think if you can get all this stuff to us in 10 
days, that the Agency can make up their minds. | 

MR. COLLODAY: I appreciate all that, but I want to say that in 
objecting to the tearing down of the Farmer's Market, and of the Fish 
Market, we are only standing on a principle which I think is true, that 
the Nation's capital should have water front, and you are proceeding 
to destroy it. 

THE CHAIRMAN: Being a boating man and a yacht-man, so called, 
the last thing on earth I want to see done is to have the Washington water 

39 front destroyed in any way. I expect we are going to come out 
with an answer which will improve the water front. 

MR. COLLODAY: If you take it apart, you will destroy it. 

THE CHAIRMAN: All right. 

MR. DONNELLY: Mr. Chairman, may I be heard just a moment 
in reply to Mr. Colloday ? 
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THE CHAIRMAN: Listen, now, this is not a debating society. 
Each one of you had your opportunity to present your views. 

MR. DONNELLY: Iam going to make my offer right now; > you 
have heard -- 

THE CHAIRMAN: (Interposing) I don't think h he has made any 
offer. He showed us a pretty picture, which is all right. If he follows 
that up with a real offer, we will give him the come coemidemntion that 
we give to Mr. Rulon and his association. 

MR, DONNELLY: Do I understand that also applies to owners of 
land on the water front today? : 

THE CHAIRMAN: It applies to anybody whether they own the 
land or not, because we will take the land and we will redevelop it and 
resell it. 

MR. DONNELLY: I can solve your whole — right in a few 
words here now. 

40 THE CHAIRMAN: Fine. | 

MR. DONNELLY: You leave us alone where we are now. That 
is the floating option we want. We have a first class, fine modern 
restaurant. You want to destroy it. Leave us alone. We don't care 
anything about this, go ahead and develop that the way you want to. 

THE CHAIRMAN: I don't think we destroy any restaurant under 








Rulon's proposal. 
MR. DONNELLY: Destroy the facility which we own. 
THE CHAIRMAN: Are there any other that want to talk on this 
subject ? | 
. Are there any pros or any cons? | 
Mr. Conrad representing the National Capital Planning ‘Commission. 
MR. CONRAD: Charles Conrad, Deputy Director of the National 
Capital Planning Commission. As you know, this proposal was presented 
informally to the National Capital Planning Commission at its last meet- 
ing and was presented for the purpose of bringing it to the attention of 
the Commission as well as the staff. 
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We have been working in the meantime in studying this proposal 
which is now before you. We haven't had the time or sufficient time 


particularly during this season when everybody is on vacation, to come 


“ 
up with any of the answers. However, I think it should be understood | 
that the Planning Commission has not approved this in principal nor z 

41 have they approved it outright. It is in the process of being . 


analyzed with respect to the current plan, land use plan for the South- 
west. It is being analyzed in reference to the public space, with refer- 
ence to the park area, and what effect it would have on the overall plan. 
There may be other sections of the Southwest which may come in in the 
future for reanalyzation, and any plan that we provide for any section 

of the City with reference to Urban Renewal is a guide. It may be as 
you effectuate the plan and try to bring it into being, that there is going 
to be need for reanalyzation, there is going to be new ideas presented, 
there are going to be specific proposals presented which may have 
validity to them, and the Commission welcomes all suggestions in refer- 
ence to these Urban Renewal plans, as I believe likewise the Redevelop- 
ment Land Agency does. 

I believe that is the position of the Planning Commission at this 
time on this particular proposal. 

THE CHAIRMAN: Thank you very much, Mr. Conrad. 

Are the District Commissioners represented here? 

MR. CROCKER: John Crocker, Office of Urban Renewal, District 
of Columbia. I would like to read into the record a letter addressed to 
Mr. John Searles. 

"In regard to the proposed changes in the Southwest Re- 
development Plan to permit use of the overlook area for com- 
mercial, I wish to confirm that I have discussed this matter with 

42 each of the Commissioners. They are in accord that the 
change would probably be in the best interest of the com- 


munity. 











241 

"In discussions concerning this change, the question of 
propriety in turning the overlook area over to Hogates without 
offering the opportunity for development by others has been 
raised by all of the Board members. As you have assured me, 
I have assured them that you would offer such opportunity. I 
am writing to you to ensure that our understanding of this 
matter is correct, and to advise you of the Commissioners 
feelings in regard to it. 
Sincerely, | 
ROBERT E, MATHE 


Lt. Col., Corps of Engineers, 
U.S.A. Assistant Engineer 
Commissioner. ™ 


THE CHAIRMAN: We will take that for the record. ! 
Is there anybody else who would like to talk on this subject? 
MR. COLLODAY: Mr. Chairman, may I order a copy pt the 
transcript ? 





(Discussion off the record. ) : 


THE CHAIRMAN: Is there any further business to come before 
this hearing? I want to make it perfectly clear that the Agency will take 
43 this matter under advisement and we will have ten days in which 
to receive anything you may want to say, and Captain, that applies to 
you, if you have anything further. | 
MR. DONNELLY: Iam m glad I am included. 
THE CHAIRMAN: And anybody else that wants to present anything 
within the next ten days, I think it is only fair and we are not ibiased 
and we are not giving any special privileges to anybody. We will make 
that wide open so that anybody can file anything they want to within the 
next ten days, and the Agency will give it very careful consideration. 
MR. COLLODAY: Mr. Chairman, may I have a copy of whatever 
document there is calling this hearing and describing the purpose of 
the hearing ? ! 
MR. SEARLES: It was in all three papers, sir. It was in all 
three papers and we will make it a matter of record. 
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MR. COLLODAY: You mean you are going to publish this? 
MR. SEARLES: It has been in the papers. We have a certifica- 


a 


Ee! 


tion of publication. 
THE CHAIRMAN: Is there anybody else that would like to be 
heard, for or against? Or if anybody has any gems of wisdom that they 


* }j] 4g »e@ 


would like to offer in the solution of this very important problem, why 


«4 


the Agency members, Iam sure, would be glad to have them. 

44 MR. O'DONNELL: Is the Board in a position to enlighten other 
restaurants who may be interested as to what is contemplated as being 
available in the immediate water front area? It may have a bearing 
on the desire to submit a plan for this location. 

THE CHAIRMAN: John. 

MR. SEARLES: I think it should be pointed out that the plan for 
the Southwest contemplates primarily the plan contemplated in this 
Crescent area, the same kind of seafood uses that are now in this area 
over here, which belong to the Municipal Fish Market, but instead of 
being a publically subsidized operation, to be developed by private enter- 
prises and be taxable arrangement. This land (indicating) had not been 
contemplated at all, so a sheer addition to the assets of the City. That 
is the reason it appealed to our Agency that it would be in addition t» 
all of the other seafood uses that had been planned and built into the 
area, in a sector which the Planning Commission has now studied but 
not going to be too good for recreation, but may be very good for a 
restaurant and planetarium, which the City needs, and would be con- 
structed by the developers. 

MR. O'DONNELL: Have any actual plans such as Mr. Rulon's 
been submitted for the area immediately on the waterfront ? 

MR. SEARLES: Along here (indicating) ? 

MR, O'DONNELL: No. 

MR, SEARLES: One of the needs in carrying out this complex 

45 highway system is that Maine Avenue must move. There have 
been very careful studies over the last year to bring Maine Avenue out 
here (indicating) bring it back here, leaving it where it is, and this 
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proves to be the only feasible solution, and that is certainly disrupting 
to a number of restaurants which are down here, but the people who 


are in business, our board has consistently had a policy that all of the 
people, Mr. Engels, Mr. Rulon, Mrs. Carter, all get priority on 


coming back. 

MR, COLLODAY: May I borrow a pointer? I have a question to 
ask. In view of the insert of my correspondence, Mr. Chairman, may 
I address a question or two to the Executive Officer of the Agency? 

THE CHAIRMAN: Yes, indeed. | 

MR. COLLODAY: May it be regarded as the firm purpose of the 
Agency to build one or two restaurant buildings in the New Crescent? 

MR. SEARLES: Well, we are certainly hopeful, although as I 
have mentioned before, sir, there is a parking problem. | 

MR. COLLODAY: Leaving those incidentals out, is it the firm 
purpose -- Iam asking, Mr. Chairman, because I have had varying re- 
sults in my discussions -- is it now the firm purpose to build one or 
more buildings in that Crescent which I call the New Crescent for the 
present restaurant owners to occupy? That is a clean-cut 

46 if I ever asked one. 

MR. SEARLES: Only fairly, you don't say who would build it. 

It is our purpose -- | 

MR. COLLODAY: (Interposing) I will change it. Is it the pur- 

pose of the Redevelopment Land Agency to cause to be built either in 





whatever means may be available financially, one or more restaurant 
buildings in the New Crescent for the preferred occupancy of the 
present restaurant owners on the water front? 

Now that is clean cut. / 

MR, SEARLES: Yes. 

MR. COLLODAY: Iam going to tie my brief to that. I am going 
to ask another question. In the alternative, sometimes God changes 
effects, are these places as to which you have stated publicly you did 





not offer them to me, but Iam firmly convinced I had good hearing, are 
these places there (indicating) and this for dae of automebiles, 
available? 
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MR. SEARLES: No, sir. 

MR. COLLODAY: Does that mean that you have foreclosed the 
alternative use of those areas definitely? 

MR. SEARLES: No, it would have to be considered by the Planning 
Commission and the Commissioners and the plan would have to be 
changed. 

MR. COLLODAY: By Congress ? 

47 MR. SEARLES: No. 

MR. COLLODAY: Then you have the power to change it in the 
event anything occurs, well, a combination. 

MR. SEARLES: Local agency. 

MR. COLLODAY: Some few out of the dozen agencies that we 
have affecting our daily lives in Washington might combine and render 
a decision if by any catastrophe you found that you could never build 
here in the Crescent, would you, as you indicated you would to me, 
make these available (indicating) for building restaurant buildings ? 

MR. SEARLES: I would think that after some study it might well 
come out we would recommend such a procedure to those agencies that 
would determine that. 

MR. COLLODAY: Do you remember running your pencil around 
that area which I had already circumscribed? 

MR. SEARLES: Yes, sir. 

MR. COLLODAY: And do you remember making out and measuring 
and putting on the correct footage of this one parcel as especially desir- 
able for restaurants? 

MR. SEARLES: I believe my colleague did that. 

MR. COLLODAY: Then you saw it just after he did it? 

MR. SEARLES: Yes, sir, I did. 

MR. COLLODAY: And in that conversation you didn't make a 


written offer so I won't say you make a written offer, but you indicated 
a friendly disposition toward the restaurant owners to have that avail- 

48 able and consider how much space it would have, right after your 
assistant had left the room? 





I 
I 
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THE CHAIRMAN: I think we have gotten about as far as we can 

on this. | 
MR. COLLODAY: Thank you. | 
THE CHAIRMAN: And you can put anything you want in your brief. 
John, did you have something else ? 
MR. COLLODAY: He was just going to say yes. 
MR. SEARLES: I am going to stand by my public statement, Mr. 
Colloday. I get confused. 
THE CHAIRMAN: I have some ideas of my own of what I would 
like to see in that Crescent area which would involve a restaurant and 





also sell liquor too. 

(Discussion off the record. ) 

THE CHAIRMAN: Is there anything further? You had comet 
you wanted to place in the record, a ? 

MR. SEARLES: Yes, sir, I do. “We have asked our real estate 
consultant, Mr. Curt Mack with Frederick W. Berens Company to ad- 
vise us as to the action which he feels we should take on this proposal. 
He feels it is a feasible method of proceeding and has written us two 
letters of some length which I would like to insert in the record. 

THE CHAIRMAN: With no objection we will insert that in the 
record. | 

49 "Frederick W. Berens, Inc. 


August 6, 1958 
Mr. John R. Searles, Jr., Secretary | 
D. C. Redevelopment Land Agency 
685 Maine Avenue, S. W. 

Washington 24, D. C. 

Re: Proposed Restaurant (Hogates) and Planetarium to 
be situated upon Land Area shown on "Land Use Plan 
for Southwest Urban Renewal Area C’ at the Southern 
Terminus of 10th Street, South of and Contiguous 
with the R/W of the Southwest ExpneaEway’ | 





Dear Mr. Searles: 
Pursuant to your request for my opinions regarding (a) The 
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feasibility of the development of a property of the captioned type 
at the stated location; (b) The suitability of such property in 
relation to the "Land Use Plan’ and more particularly in relation 
to the immediate adjacent area; 
(c) Whether or not the proposed design and construction of the 
property -- particularly the structure to be devoted to restaurant 
purposes -- would be harmonious with the other adjacent pro- 
posed development; 
"t have studied the drawings prepared by Justament, Elam, 
Callmer and Kidd, Architects, delineating the proposed plot plan, 
elevations, and related components of the proposed property, 
including planned subterranean automobile parking facilities. 

"I have also studied the location and its relationship to 
access roads including the limited access to the subject avail- 
able to eastbound traffic (only) travelling on the Southwest Ex- 
pressway. Further comment relative to vehicular access is 
set forth below. 

"Proposed Improvements 

“The referenced drawings indicate: 

(a) A four-level restaurant structure with two of the levels 
projected above approximate present land elevation. Two levels 
below grade will provide parking for 174 automobiles, more or 
less, kitchen and storage space and utility and service facilities. 

"The first floor plan includes dining facilities (600 seats), 
cocktail lounge, lobby and kitchen facilities. The upper level, 
as shown on the drawings, indicates space identified as a 'steak 
house’ of lesser floor area than the first floor level and oriented 
to provide panoramic views of the waterfront and adjacent 
national monuments. 


(b) The planetarium plan also indicates an intent to provide 


interior and outdoor dining facilities including a ‘snack bar' 

and a lecture room. The plot plan relating to this portion of 

the property also indicates parking space for 100 automobiles and 
. 15 buses. 
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"The referenced plot plan and other drawings, viewed by 
me in your office and also in a scale model in the entrance lobby 
of the present Hogates Restaurant, are sufficiently detailed to 
reveal the above stated information and intent but are not suf- 
ficiently detailed to indicate floor plans, construction materials 
and color. Therefore, Iam unable to comment upon these 





latter items here. 
"Access to the Location | 
"In my opinion, the location of the property is strategic 
for the proposed use. As noted above, vehicular access off of 
the Southwest Expressway directly to the property will be avail- 
able only to eastbound traffic. Westbound Expressway traffic 
can reach the property by a circuitous route. However, ' it is 
assumed that the use of the property will be principally by 
tourists who are not in through transit and by residents of the 
Washington metropolitan and adjacent areas. | 
"From the Land Use Plan, it is quite evident that both the 
restaurant and Planetarium buildings will be in view from as 
far north as the Smithsonian Institute (north of Independence 


Avenue), from the water front and Maine Avenue on the|south, 
| 





and also from the west and west-northwest. 
"(a) Feasibility. In my opinion, the development of the 
property as proposed, subject to Redevelopment Land Agency 
or other competent Governmental authority control with re- 
gard to elevation, mass and color, is entirely feasible and. 
its consummation will result in a useful and desirable civic 
improvement. This opinion is limited to public service 
aspects of the proposal and has no relation whatsoever to 
the income productivity capacity of the property when com- 
pleted, its costs of production or other economic considera- 
tions. No appraisal of the potential value of the property has 


been made by me. 7 _ 
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'’b) Suitability. As indicated above, it is my opinion that 
the proposed dual use of the property is entirely suitable in 
relation to the 'Land Use Plan’ and the adjacent area. 
As indicated under (a) above, I have not given consideration 
to the economics of the proposal but it appears quite evident 
that the two structures will be complementary to each other. 
Certainly the Planetarium will attract business to the 
restaurant and vice versa to some degree. However, it is 
my opinion that suitability and functional capacity of the 
53 restaurant portion of the property would be enhanced by the 
provision of -additional private automobile parking space if 
such space could be made available nearby. In this connec- 
tion, it has been clearly demonstrated that in the case of 
shopping centers and similar commercial properties re- 
quiring extensive adjacent parking areas, the public objects 
to and resists the requirement of walking up and down two 
flights of stairways -- particularly if these stairways are 
enclosed. Therefore, it is recommended that study be 
given to provision of -escalators in the restaurant building 
from the two lower level parking areas to the lobby floor. 
"(¢) Consonance of Design and Construction. It is clear 
from the drawings that the elevations of both buildings will 
be harmonious with each other. Also, that the buildings have 
been oriented upon the plot plan to achieve maximum benefits 
of the location of the property. Iam well aware of the pro- 
fessional skills and experience of the architectural firm of 
Justament, Elam, Callmer and Kidd and, in my opinion, the 
design and placement of the structures upon the land 
approaches the ideal.. 
"To me, the designs are reminiscent but not imitative of the 
nearby Jefferson Memorial and I believe will harmoniously blend 
04 with surrounding areas including the assumed more conventional 
and contemporaneous designs of the row houses, flats, and two 
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and three story apartments specified on the Land Use Plan for 
development immediately east of the subject between oth and 7th 
Streets north of G Street. 3 
"Summation. In summary, in response to your request for 


an expression of my opinion regarding the subject proposal, but 





without reference to the economics involved, it is my opinion 
that the proposal, if consummated, will constitute a desirable 
addition to the redeveloped Southwest area and the entire 
Washington metropolis; that subject to the exceptions noted 
above, it will be harmonious with the Area C Re-use Plan and 
that it will, in fact, develop the site to its highest and best use. 
"I thank you for the opportunity to express my opinion on 

this matter. | 

Respectfully, | 

/s/ Curt C. Mack, M,A.L 

Senior Vice Presiden ; 

"Frederick W. Berens, Inc. | 


August 8, 1958 
Mr. John R. Searles, Jr., Secretary | 
D.C. Redevelopment Land Agency | 
685 Maine Avenue, S. W. | 
55 Washington 24, D. C. ! 
Re: Proposed Restaurant (Hogates) and Planetarium to be 


Situated upon Land Area shown on 'Land Use Plan for the 
Southwest Urban Renewal Area C' at the Southern Ter- 
minus of 10th Street South of and Contiguous with the 
R/W of the Southwest Expressway. ! 
"Dear Mr. Searles. | 
"Reference is made to my letter addressed to you under 
date of August 6, 1958, relative to the captioned matter. 
"In my letter of August6, I inadvertently omitted a state- 
ment requested by you regarding my opinion as to whether or not 
it would be in the best interest of the Government to: 
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(a) Negotiate solely and directly with specific parties to 

develop the combination restaurant and planetarium proposal; 

(b) Open the proposal to competitive bidding either sealed 

bids or public auction; 

'{c) or to use some other method of distribution such as 

negotiations with selected individuals or groups. 

"I have considered these and collateral methods of disposi- 
tion which are available to the Government and it is my firm 
opinion that in this particular instance it will be definitely in 
the best interest of the Government to negotiate directly and 
solely with the sponsors for the following reasons: 

"(1) The project is unique and of a highly specialized and 

desirable nature. 

(2) Insofar as I can discover, no other parties have made 
identical or similar proposals. 

(3) The sponsors have already demonstrated an affirmative 
attitude and serious intent to proceed by employing archi- 
tects to design the project, making scale models and other- 
wise incurring expense and devoting time to develop. 

(4) It is my understanding that the principal sponsor is the 
present lessee and operator of Hogates Restaurant, which 
is nationally known and outstandingly successful. 

(5) Since this restaurant is situated in the Southwest 
Redevelopment Area and is planned to be demolished pur- 
suant to the redevelopment plan, it seems to me to be equit- 
able to give priority, other considerations being equal, to 
the sponsors for relocation in the redeveloped Southwest 
area. 

"I am glad to make this addendum to my letter of August 6. 
It was omitted from that letter due to my misunderstanding of 

57 your intentions regarding the scope of the matter to be dis- 
cussed. | 
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"With kindest personal regards, Iam 
“ Very truly yours, | 
| /s/ Curt C. Mack, M.A. 
Curt C. Mack, M.A.L 
Senior Vice Presiden ” 
THE CHAIRMAN: Is there anything anybody has they want to in- 
sert in the record? 
If there is no further business, I will declare the — ad- 





journed. 
(Whereupon, at 4:15 o'clock p.m. the hearing in the above- 
entitled matter was adjourned. ) 








PLAINTIFF'S EXHIBIT 6 


Minutes of Redevelopment Land Agency meeting July 15, 
1958 read into record at hearing on motions November 14, 


1958: Reporter's Transcript, pp. 53, 54, 55. 


% x ae x 


MR. GRIMES: * * * I would like to read first from Page 14 of 
the minutes of the regular meeting of the RLA held on July 15, 1958, 
at eleven o'clock, in which it was shown that there were three mem- 
bers and an acting secretary present, Mr. Remon and Mr. Colliflower 
being absent. From Page 14: | 
"The Chairman Pro Tem declared... | 
"Next item on the agenda was consideration of a | 





recommended procedure for disposing of land to Overlook, 
Inc., in accordance with their letter of July 8. The Acting 
Secretary outlined a proposal for securing the advice of a 
real estate consultant, holding a public hearing, and con- 
sideration by the Housing and Home Finance Agency. He 
recommended that the final Board action on the Overlook 
proposal could be taken in the light of information from these 
sources. After discussion, Mr. Atkinson moved that the 





| 
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principles of this procedure be adopted. Mr. Healy seconded 
the motion, and on roll call, the following voted, aye: 
Messrs. Atkinson, Healy and Parker; and the following voted, 
nay -- none. The Chairman declared the motion carried and 
adopted." 
That is July 15. 
And then from Page 15: 

"The next item on the agenda was consideration of amend- 
ments to the District of Columbia Redevelopment Act of 1945, 
as amended. The Acting Secretary explained that the Board had 
previously approved such amendments, but it was necessary 
thereafter to make certain modifications in these amendments. 
These modifications were necessary and had been approved by 
the Bureau of the Budget. After further discussion, Mr. 
Atkinson moved that the amendments be forwarded to Congress; 
Mr. Healy seconded the motion; and on roll call, the following 
voted, aye, Messrs. Atkinson, Healy and Parker, and the 
following voted, nay -- none. The Chairman Pro Tem declared 


the motion carried and adopted." 
x * * * x 


PLAINTIFF'S EXHIBIT 7 
[Filed November 18, 1958] 


BEFORE THE 
DISTRICT OF COLUMBIA REDEVELOPMENT 
LAND AGENCY 


In the Matter of: ) 


Proposal of Overlook Corporation ; 


BRIEF ON BEHALF OF 
OLGA FORSBERG DONNELLY 


STATEMENT OF FACTS 
The proposer has submitted for consideration by.. the Redevelop- 
ment Land Agency, a request that "the Agency agree not to negotiate 
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for the sale or lease of any of the real estate in the area hereinbefore 


| 
| 
i 
| 


described as The Overlook, for a period of twelve months from the 
date hereof (July 8th, 1958) and for such further period as may be 
mutually agreed upon". The area concerned in the proposal is identi- 
fied as being "all or part of that land which will lie between Ninth 
Street, Maine Avenue and the South West Expressway, as indicated in 
the Land Use Plan for South West Urban Renewal Project Area C, as 
adopted on April 5, 1956 by the National Capital Planning Commission". 
Specifically, the area involved;: is apparently designated on the so- 
called disposition plat prepared by the Surveyor's Office, District of 
Columbia, for the District of Columbia Redevelopment Land Agency 
(Redevelopment Land Agency File No. C-39) as parcels, O,P and 79. 
The land involved in the proposal encompasses an Easterly portion of 
Present Square 355, all of Square 389, a large Westerly portion of 
Square 390 and the Northeast corner of Square 399. Enclosed within 
the boundaries is the land comprising present Tenth Street between F 
and G Streets, plus a small area projecting into G Street and all of 

G Street between the East side of Tenth Street, and the West side of 
Ninth Street, plus a portion of H Street running Westerly from the West 
line of Ninth Street. The best estimate that can be made from the dis- 
posal plat is that the area contains 22,800 square feet in parcel “Oo”, 
108, 230 square feet in parcel "P", and 92, 800 square feet in parcel 
79, or a total of 223,830 square feet of which estimated amount it is 
believed that the portion which the sponsor desires for a restaurant 
facility in the area designated on the approved plan as an "Overlook" is 
approximately 131, 030 square feet. However, an examination of the 
so-called scale model prepared by the proposer indicates that the 
proposed restaurant site does not take in all of existing Square 398, 
but only about half thereof, so that it is estimated that the land sought 
for this purpose contains approximately 80, 000 square feet. | 


Neither the -proposal nor the scale model referred to indicates 
that the proposer is interested in acquiring, either by purchase or by 
lease, the adjoining area consisting of approximately 153, 000 square 
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feet, which is shown on the approved plan as being reserved for public 
parks, but is interested in developing some sort of planetarium struc- 
ture to be built in the park area (whether by the proposer, by public 
subscription, or with governmental funds is not clear), as an induce- 
ment for reserving the "Overlook" site, (which now appears on the 
approved land use plat as a turn-around at the South end of the proposed 
Tenth Street Mall), for possible development as a restaurant facility for 
the proposer. It is not clear from any of the material presently avail- 
able as to exactly what the proposer hopes to do with respect to the 
contiguous public park lands. 

The principals constituting the proposer corporation are also 
the principals in Rulon-Henderson, Inc., who operate a restaurant 
known as "Hogates" on property leased by them from Mrs. Olga Fors- 
berg Donnelly, said property being known as premises 805 - 831 Maine 
Avenue, S.W., constituting the Northerly portion of present Square S. 
415. This property was developed about the year i936 as a restaurant 
facility which was leased to a Dr. William Hogate Whittacar, who em- 
ployed a Mr. and Mrs. Beckinbaugh to operate the restaurant for him 
under the name of "Becks". After approximately two years of such 
operation, the lessee turned over the operation of the restaurant facility 
to a Mrs. Henderson who was already in the lessee's employ, and her 
nephew, Mr. Watson Rulon, and the name of the restaurant was changed 
from "Becks" to "Hogates". It was not until January 1944 that, with 
the apparent acquiescence of Dr. Whittacar when his lease terminated, 
the main restaurant property was directly ieased to Rulon-Henderson, 
Inc., and the operation has continued up until the present time under 
the name of "Hogates"". The present lease with Rulon-Henderson, Inc., 
on this property terminates January 14th, 1959. 

An industrial business was conducted on this site before the turn 
of the century by the grandfather of the present owner. The fee owner- 
ship vested in the father of the present owner shortly after the turn of 
the century. One portion of the buildings thereon was used for the pro- 
duction of aeroplane propellers, and on or about the year 19:2 there was 





4 
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produced therein the first commercial aeroplane including the first fly- 
ing boat and a land plane. On December 17, 1953, the date of the 50th 
Anniversary of Powered Flight by the Wright Brothers, the Commis- 
sioners of the District of Columbia dedicated a plaque commemorating 
the production of the first commercial aeroplane in this building, and 
there now appears near the entrance of the present modern restaurant 
building a bronze plaque designating this property as an historical land 
mark. | 

At the public hearing held before two members of the Commis- 


sion and the Executive Director on August 11th, 1958, there was sub- 





mitted by counsel for Mrs.Olga Forsberg Donnelly, a letter dated 

August 7, 1958, the substance of which appears in the transcript of the 
proceedings on Pages 16 through 19, and which is herewith reproduced 
in full in the appendix hereto. | 


ARGUMENT 
As is shown by the transcript of proceedings and by the letter 
to the Land Agency appearing in the appendix hereto, Mrs. Olga 
Forsberg Donnelly, through her attorney, has voiced her objection to 
the granting of any special privileges to others with respect to re- 
location of this restaurant facility, and has submitted to the Agency a 
tender of her existing restaurant facility, (which according to the 
present Land Use Plan is to be taken under the power of eminent do- 
main, with the buildings to be demolished by the Agency), in exchange 
for the comparable site for a restaurant facility involved in the present 
proposal under the conditions prescribed in Section 9 of the District of 
Columbia Redevelopment Act of 1945 (Title 5, D.C. Code 708, 1951 Ed.), 
which section reads as follows: 


“ACQUISITION OF PROPERTY FROM PROSPECTIVE LESSEE 
OR PURCHASER 


SEC.9. As an aid in the acquisition of the real property of 

a project area, the Agency may accept a fund or, at an agreed 
value, any parcel or parcels of property within such area, 
from any redevelopment company or partnership or individual, 
Subject to a provision that in the event the supplier of any such 
fund or the conveyor of such property shall become the pur- 
chaser of the project area or any part or parts thereof such 
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fund or the agreed value of such property shall be credited 
on the purchase price of such area or part thereof and if 
there be an excess above the cost of acquisition of the area 
such excess shall be returned, and that in the event that 
such supplier or conveyor does not become the purchaser of 
such area or any part thereof, the amount of the fund or the 
agreed value of such property (as the case may be) shall be 
paid to such supplier or conveyor." 


It is apparent that it was the intention of Congress in including 
this section in the organic Act, that priority of relocation shall be given 
to owners of existing, but to-be-condemned, property, who indicates a 
desire and intention to relocate in the redeveloped area. It is further 
apparent that from the standpoint of logic, reason and fair play, such 
an existing owner of land must be allowed the choice of the nearest com- 


parable new site available for a restoration of the status quo. In this 


instance the South end of the land area involved in the present proposal 
is directly opposite the front entrance to the existing restaurant building. 
Also in point of nearness to the actual water front, the site sought by 

the proposers for improvement as a restaurant facility is the nearest 
comparable to the to-be-condemned site, and is the only available site 
closest to Maine Avenue, which can be developed for restaurant facili- 
ties, if and when the so-called "Overlook" is released for private de- 
velopment. 

Furthermore,a weighing of comparables should indicate to any 
fair minded person, official or otherwise, that this exchange provision 
of the statute represents a considerable saving in the expenditure of 
taxpayers’ funds for the exploitation of that beautification principle 
which is one of the prominent facets of this Urban Renewal Plan, -- the 
original idea of slum clearance having been given a secondary position 
in favor of the removal of sound and non-blighted commercial sites in 
no way related to slums, or slum and blighted areas. Ina case where 
in the course of acquisition of other sites suitable for future commercial 
development, the Land Agency is able to dispose of property acquired 
with the expenditure of taxpayers’ money, in exchange for another site 
which in the future would be used for streets and parks without the ex- 
penditure of any large sums of money in the acquisition of the second 
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piece of property, then it follows that there is a decided benefit to the 
Treasury in the saving of the funds which would ordinarily be used for 
the acquisition of the second site. i 

Another point which supports the argument herein contained, is 
the fact that under the law of real property, stemming back to the Eng- 
lish Common Law, the dominant interest in real -property is the owner- 
ship of the fee, that is, the owner in fact and of record. Always sub- 





ordinate to this interest are the interests which are granted by the owner 
of the fee, such as a leasehold interest or an easement interest, or an 
equitable interest. This fact of dominance of ownership interest is, of 
course, Classically recognized by the State through the levying of taxes 
against that interest for the support of the Government and for services 
performed by the Government. | 
In the present situation the owner of the present cootantant 
facility occupying part of Square S. 415, is the fee owner of the land, 
and it is only that fee interest which can be compensated for in con- 





demnation under the power of eminent domain in this case. Consequently, 
‘since the holder of a leasehold interest has no permanency of occupancy, 
and certainly no aspects of ownership in the land, the fee owner is the 
one most vitally and directly concerned by the redevelopment program. 
The leasehold interest is merely a transitory interest ina right of 
occupancy under an agreement, upon the expiration of which even the 
transitory interest evaporates. There must always be an owner of real 
property. Accordingly we assert that not only under the provisions of 
the enabling statute, but under the doctrine of justice under the law, - 

the present owner of an existing restaurant facility as distinguished 
from a tenant, must be accorded every opportunity to relocate in the 
area, including the right to obtain any comparable site that is presently 
available or is to be made available, for relocation. The relationship 
between the fee owner and the holder of a leasehold interest, is a mat- 
ter of private contract, also protected by the law of the land. If on the 
acquisition of a site for relocation, the dominant interest wishes to allow 


| 
others to operate the facility under private contract, then common 
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sense dictates that in selecting a lessee or a concessionaire or a mana- 
ger, those who have demonstrated their ability, both financially and 
otherwise, to perform under such a contract, would be given the first 
opportunity to enter into such an agreement. However, it should be 
remembered that the owners of property under the laws of a democratic 
government are still entitled to the exercise of their own free will and 
judgment in the development of any lawful contract. 

There is no magic in designing and building an attractive and 
desirable restaurant building. According to the comment of a real 
estate broker, appearing on Page 56 of the transcript of proceedings to 
the effect that the sponsors should be given exclusive rights to negotiate 
with the Agency for the land in question, because: "The project is uni- 
que. and of a highly specialized and desirable nature". That, as he says, 
no other parties have made identical or similar proposals, is certainly 
no grounds for any such arrangement when it is considered that outside 


of the Agency, only the sponsor appears to have had any indication that {¢ 


the existing and approved redevelopment plan is so elastic, as to war- 
rant the assumption that sites designated as public lands, can later be 
made available for private development. Furthermore, this real estate 
broker seems to have been hyperbolically pleading a special case for the 
sponsor, in item numbered 5 of his comment, when he says: “It seems 
to me to be equitable to give priority, other considerations being equal, 
to the sponsors for relocation in the redeveloped south west area”. 

What he means by "other considerations being equal",. is not clear, but 
in fairness he probably means that the tenant should have a priority, if 
the owner of the restaurant facility, is not interested. As pointed out 
herein, it has been known to officials of the Agency for some time, that 
the owner of that facility is definitely interested in maintaining her 
present position in the water front area. She and her associates and 
consultants are perfectly capable of creating the same type of facility 

as has been proposed by the sponsor, if suitable land on the water front 
is to be made available. 


? 


& 
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It is recognized that the task of the Agency, is a huge one and that 
terrific responsibility has been. placed in the hands of a few. The cause 
of the difficulties faced by the Agency, is no mystery. This is a grey 
area with few precise facts but many hopes. It is fraught with emotions, 
prejudice and fanatical ideas, and is highly subject to competitive pres- 
sures and arbitrary action. In spite of the laborious and exhausting 
drafting and planning, the result will be controlled by men rather than 
by law, because of the impossibility of prescribing the dictates of sound 
judgment and impartiality. | 

Under one type of administration, the redevelopment law and 
programs developed thereunder, could be constructively carried out 
with a minimum of burden -- under another it could defeat progress 
and greatly add to the cost of the taxpayers. And under yet another it 
could be highly subject to abuse, because of the huge stakes involved. 
The anomaly is that the public could hardly get any better, cheaper 
and more realistic result from such a law than by a recognition of 
existing rights of property. 1/ 

Since it appears of record that many protests have been lodged 
by other lease-hold restaurant operators in the area, who seem to want 
the same site sought by the proposer, wouldn't it be at least a partial 
solution to this problem to return to the October 1952 plan of the 
National Capital Planning Commission (File No. 24-294) for the Maine 
Avenue water front, whereby existing Maine Avenue south of G Street 
S.W. is left undisturbed and the existing privately owned frontage there- 
on remains for commercial use. There would then be ample land avail- 
able to meet the demands of all concerned and the status quo at those now 
established on privately owned property, would not be disturbed. 

It can hardly be said that one of the purposes of the Agency is to 
conduct a give-away contest for the selection of the prettiest drawing or 


1 


See comments of Congressman Eberharter, contained in his letter 
to the Commissioners, reproduced in the Appendix hereto. 
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the nicest "dream", 2/ with the winner to be allowed to select a prime 
site for exploitation for his own benefit, after original owners have been 
ejected. 

How then can an Agency of Government discharge its responsi- 
bility:to the citizens of this country and the community, when it is made 
to appear that the Agency is willing to give some one person or concern 
preferential treatment in the selection of sites in the redeveloped area, 
not heretofore available for private exploitation. 

In giving "floating options" such as the sponsor requests, the 
Agency discourages and has discouraged others from even offering to 
participate in a project which is costing the taxpayers millions of 
dollars. Under such conditions, no sound investor or developer finan- 
cially able to participate but who has not been accorded special consi- 
deration, can be expected to seriously make a competitive move against 
those having the inside track. 


CONCLUSION 

Therefore, it should be noted that it is the intent and purpose 
of this brief to point out the fact that Mrs. Olga Forsberg Donnelly, 
who, to date, has been the only known owner of land upon which a 
restaurant facility is presently being operated, (which property has just 
recently and suddenly been added to the priority taking list although not 
included in the last published priority schedule projected through the 
first half of 1959), to indicate an interest in relocating in the immediate 
area, objects to the granting of any options in the form of a twelve 
months or longer abstinence period, given to any persons or concerns 
with respect to property which is to be made available for a water front 
restaurant facility comparable in location and size to the property to be 
taken. Mrs. Donnelly has made her offer to apply her existing pro- 
perty against the acquisition of the site sought by the proposer. In one 


. See Evening Star of August 19, 1958 reporting that a District Com- 
missioner working with the Agency has stated, "We certainly need this 
kind of imagination in our dream department." 
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instance the Agency has before it a will-o'-wisp nontangible idea 
concerned with the erection of a planetarium on public lands by someone 
not as yet identified, allegedly for public use. On the other hand the 
_ Agency now has before it a tangible proposal with respect to the private 
acquisition of a site to be developed into an outstanding restaurant faci- 
lity by those who have prior right of relocation and who have pioneered 
this same idea in the immediate area. If the National Capital Planning 
Commission or the Commissioners of the District of Columbia, or the 
officials of the Redevelopment Land Agency feel, or anyone else feels, 
that it is necessary to build some kind of public attraction adjacent to 
this water front site either on public or private lands, then that is a 
matter to be worked out in cooperation with Planning Officials, but any 
such idea, regardless of its vagueness or its positiveness, should not 
be accepted or used for the purpose of giving preference to the pro- 
ponents of such an idea in the acquisition of commercial land acquired 
with taxpayers’ funds when it is clear that the advocates of such high- 








sounding ideas occupy a secondary position to the rights of persons 
whose long-held land is being taken, and the valuable increment in- 
herent therein, is being destroyed. | 
It would appear from the matters of record and from the publicly 
expressed attitude of some of those holding this power in their hands, 
that all that is necessary for a promotor to do is to submit some pic- 
tures, models or dream ideas, and the promotor is presently given 
priority to acquire the very thing that is taken away from those who 
pioneered and have maintained their interest for many years. 
In other words, if it is to be the position of those responsible for 
the conduct of the affairs of the Redevelopment Land Agency that long 
time owners of valuable water front real estate, developed to its highest 
and best land use, are to be arbitrarily shunted aside in favor of those 
who have only transitory interests in the community, then it is clear 
that such action is arbitrary and an abuse of power. 











262 
The request of the proposer for a restraint on disposition or 
replanning for a period of time to suit the convenience of the proposer 
should be summarily denied, notwithstanding the published reaction of 
the Agency Chairman and others that the Overlook Corporation proposal 
should be given favorable consideration. 


4 
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Respectfully submitted, 


HORACE J. DONNELLY, JR. 
730 - 15th Street, N. W. 
Washington 5, D. C. 
Attorney for Olga Forsberg Donnelly 
Dated at Washington, D. C. 


August 21, 1958. 
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Plaintiff's Exhibit 8 (Excerpt) 
Redevelopment Land Agency Annual Report 1954 

In January 1954, William Zeckendorf, President of Webb & Knapp, 
Inc., presented the Agency with a proposal for the redevelopment of the 
Southwest area. 

Elements in the Zeckendorf proposal are an esplanade entrance 
to the Southwest which would be a new south mall overpassing and in 
effect obliterating the railroad track barrier at 10th Street and which 
would run from the great Mall between the Capitol and the Washington 
Monument to the waterfront ***; a rebuilding of the waterfront to a 
magnificent marina and recreation center; a cultural and entertainment 
center to be known as L'Enfant Plaza which will include theatre, opera, 
symphony and convention facilities and a 900 foot pedestrian way with 
an ice skating rink; a model residential community of 4,000 families of 
varying income; a modern town center for shopping and other services; 
additional buildings including an expansion of the Smithsonian Museum 


group, churches, and schools; and other necessary community facilities. 


In broad concept, the plan proposes the transformation of the 
area into a useful and attractive locality which can contribute to the 
economy and life of the city. : 

On March 15, 1954, Chairman Remon of the Land Agency and 
Mr. Zeckendorf signed a Memorandum of Understanding. Under the 
terms of this memorandum the Agency agreed to work with the firm of 
Webb & Knapp for one year on the details of the Redevelopment Plan.*** 


x oe * 


A SUMMARY OF THE SIGNED MEMORANDUM OF UNDERSTANDING 
BETWEEN WEBB & KNAPP, INC. AND THE DISTRICT OF 
COLUMBIA REDEVELOPMENT LAND AGENCY 

DATED MARCH 15, 1954 


Webb & Knapp, Inc., and the District of Columbia Redevelopment 
Land Agency, without commitment by either party, set forth certain 
understandings, the substance of which follows: 
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Webb & Knapp will make detailed engineering, ssonsatis 
and development studies in the 12 months following the date of 
the agreement. ! 

The Land Agency will cooperate fully in these siting 
exercising its independent judgment on recommendations concern- 
ing itself or other interested agencies. 3 

The Land Agency will do all it can during the 12 month 
period to further the development of the new South Mall, the Webb 
& Knapp proposal being contingent on the construction of ‘such a 
mall. Both the Agency and Webb & Knapp will try to find a means 
of solving the development problem in the event that public build- 
ings or improvements may be postponed. | : 

If a Redevelopment Plan is approved by all agencies, the 
Land Agency will cooperate with Webb & Knapp in the latter's 
effort to produce an acceptable definitive proposal. Such a pro- 
posal may contain a proposed purchase price and/or rental of the 
whole or part of the Area with a breakdown according to use. 

Following such a proposal, the Land Agency and Webb & 
Knapp will begin negotiations for a definitive contract for the ac- 
quisition and development of those portions of the area which may 
be developed by Webb & Knapp, with the following reservations: 

Webb & Knapp will acquire at least 50% of the private 
lands for development. 

Webb & Knapp may sell or lease at cost any portion of 
the land it acquires provided the land is used according to 
the approved Redevelopment Plan and the Land Agency con- 
sents to such sale or lease. | ! 

Webb & Knapp's proposal is dependent on the approval 
of the new South Mall. 

The Land Agency will not negotiate with any other person or 
group during the 12 months of this agreement--plus any agreed 
extension--except by mutual understanding between the Lqnd 
Agency and Webb & Knapp. 
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Plaintiff's Exhibit No. 10 (Excerpt) 
Annual Report of Redevelopment Land Agency 1958 


1958 A YEAROF 
MAJOR ACHIEVEMENTS | 


First private construction in a redevelopment area in Washington 


began in April when ground was broken in Southwest Project Area B 





for a 402-unit elevator apartment building. Substantial progress in 
building has since been made. | 

The Redevelopment Land Agency acquired 1,450 lots, relocated 
1,100 families, and had 360 structures demolished in Project Area C 
during the fiscal year. 





Construction has started on the Southwest Expressway in) South- 
west Project Areas B and C. 

Negotiations to lease land for the Town Center in Project Area C 
to Webb and Knapp, Inc., neared conclusion. | 

A demonstration project No. 314, called "Southwest Center", began 
in Project Area C. It will develop procedures for encouraging and aiding 


displaced families. to make good housing choices, and for improving re- 


location, welfare, and social services rendered to residents in the area. 


The Redevelopment ‘Land Agency requested the Housing and Home 
Finance Agency to approve a General Neighborhood Renewal i for 
the 830-acre Northwest Urban Renewal Area. 

The Redevelopment Land Agency requested the — and Home 





‘Finance Agency to approve an Urban Renewal Plan for light industrial 


use in Northwest Project Area No. 1,'and for a $14,000,000 loan and a 


‘$4,000,000 grant to finance. the project. | 


The Redevelopment Land Agency’ requested the Housing and Home 
Finance Agency to advance $275,000 for planning Northwest Project 
Area No. 2, the first rehabilitation and conservation project inthe 
District of Columbia and the first ee housing site in an urban re- 
newal area. 
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Plaintiff's Exhibit 11 (Excerpt) 
Redevelopment Land Agency Annual Report 1956 


PROJECT C ! 
| 


The remainder of Southwest Washington, approximately 450 acres 
in all, comprises Project C and the largest redevelopment project from 
the standpoint of families and investment required thus far considered 
in the country. | 

Since the initial proposal by Webb and Knapp, the plan has made 
substantial progress. Last April the National Capital Planning Com- 
mission approved the present Land Use Plan, and shortly thereafter 
genuine public favor was demonstrated at a public hearing called by the 
District Commissioners. | 

A highlight of the year was the valuable work of the Honorable 
George A. Garrett, the President's special emissary on Washington 
redevelopment. Commissioned by the President in March, 1955, Mr. 





Garrett completed his work and transmitted his final report in December. 
Generally, the plan for this area calls for approximately 2,500 
residential units in elevator apartments, row houses and flats. The row 


or town houses will break with old trends in subdivision planning and 





architecture; they will be built around an open square in grass or com- 
mon area to be shared by all the occupants of the block. Each house 
will have its own 25 foot backyard providing an element of privacy 
which is so often desired. The plan includes a Town Center which will 
serve as the neighborhood retail commercial and civic activities center, 
and for a dramatic Plaza which is envisioned as a possible future 
Center of the arts of peace. The waterfront area is to be rebuilt by the 
U. S. Corps of Engineers; new Federal office buildings are to rise in 
place of the many emergency "temporaries" and the Tenth Street Mall 


is to provide the entrance to the Southwest and the proper setting for 
the Plaza. 
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Plaintiff's Exhibit No. 13 


LEASE 

THIS LEASE, made in duplicate this 30th day of July, A. D., 1953 
by and between OLGA F. DONNELLY, party of the first part, hereinafter 
called the LESSOR, and RULON-HENDERSON, INC., a corporation 
organized and existing under the laws of the District of Columbia, party 
of the second part, hereinafter called the LESSEE. 

WITNESSETH: 1. Said Lessor does hereby demise and lease unto 
the said Lessee, and the said Lessee does hereby take and lease from 
said Lessor, the following described land and premises situate in the 
District of Columbia, namely: 

Premises Nos. 805 Maine Ave., Southwest and the rear 
thereof, 809 Maine Ave., S. W., 831 Maine Ave., S. W., and 
the unimproved land adjacent thereto fronting on Eye and 
Eighth Streets, S. W. used as a parking lot - all being the 
same land and premises now occupied by Lessee under and 
pursuant to a certain lease dated:May 15, 1948 for a term 
expiring January 14, 1954. 
for and during the term of five (5) years commencing on the 15th day of 
January 1954, and ending on the 14th day of January, 1959, at and for 
the aggregate sum of Two Hundred Twenty-Five Thousand ($225,000.00) 
Dollars, as rent, payable in equal monthly installments at the rate of 
Three Thousand Seven Hundred Fifty ($3,750.00) Dollars per month, in 
advance, the first of such installments to be paid on the 15th day of 
January 1954 and subsequent installments on the 15th day of each and 
every month thereafter during said term. All of said rent is to be paid 
at the office of the Lessor in the City of Washington, D. C., or to such 
persons or concerns or at such other places as Lessor may from time 
to time designate in writing. 

2. And the said Lessee covenants and agrees to take and hold 
said premises as tenant of the Lessor; to use the same only as a 
restaurant and cafe, for office, storage space in connection therewith, 


and the unimprov2d portion of said premises for a parking ground or 
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lot; to pay the rent herein reserved when and as the same shall be- 
- ° come due, without demand therefor; to pay the water rent, gas and 
, ‘electric bills, when and as they severally become due; to maintain the 


plumbing and sewers in said premises free from stoppage and in good 
condition; and to promptly remove snow and ice from the walks and 
entrances of said premises. The Lessee further covenants and agrees 
that it will not use, or permit to be used, said premises for any dis- 
orderly or unlawful purpose; that it will not assign this lease!or sublet 
said premises or any part thereof and will not remodel, or make any 
structural changes or alterations of, on or to said premises, without 
the consent in writing of the Lessor so to do, first had and obtained; 
that it will not keep, or allow to be kept, on said premises, any material, 
the keeping of which contravenes any law or ordinance, or constitutes 
a nuisance; that it will allow the Lessor, or her authorized representa- 
tive, at any and all times during business hours to enter upon the said 
leased premises, or any part thereof, for the purpose of inspecting 
same, or making any repairs as herein provided; and that at the ex- 
piration of said term, it will surrender said land and premises in the 
same good order and condition as the same are received, ordinary 
wear and tear, damage by fire or other casualties, not occurring 
through the negligence of the Lessee, its servants or agents, excepted. 
And Lessee does further covenant and agree that during the term of 
this lease it will not use said premises for any purposes other than 
aforesaid or for any purpose or purposes in violation of the laws of the 
United States, or of any law, public ordinance or regulation in force in 
the District of Columbia, and will indemnify and save harmless the 
Lessor from any such violation or violations; that it will conform to all 





municipal ordinances and laws, health, fire and building regulations 
affecting said premises at its own cost, risk and expense, and will 
indemnify and save harmless the Lessor from any penalty, damage or 
other charges imposed for any violation of any of said laws, regulations 
or ordinances. | 

3. And Lessee further covenants and agrees to keep and save 


harmless the’ Lessor, or her authorized representative, from any and all 


i 
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claims, suits, demands or damages sustained by any person or persons, 


including its own agents, servants or employees, in the use of said 
premises, and further agrees to provide and pay for public liability 
insurance with limits of Fifty Thousand ($50,000.00) Dollars - One 
Hundred Thousand ($100,000.00) Dollars for its protection and the pro- 
tection of the Lessor and her agents. 

PROVIDED, HOWEVER, that if the Lessee shall fail, neglect or 
| refuse to pay the rent as aforesaid, although there shall have been no 
demand therefor, or violate any of the covenants or agreements con- 
tained in this lease, then, in any of said events, this lease and all things 
herein contained in 491, tease, then; in any of said events,-this-lease 
and 2il-things-herein-centained shall at the option of the Lessor, her 
heirs, or assigns, forthwith cease and determine, and shall operate as 
a notice to quit, all notice to quit being hereby expressly waived, and 
the Lessor, her heirs, executors, administrators or assigns may pro- 

ceed to recover possession of said premises under and by virtue of a 

| seven days’ summons in the Municipal Court, or any other provisions 
of the laws of the District of Columbia then regulating proceedings be- 
tween landlord and tenant. HOWEVER, it is expressly understood and 
agreed, and the parties hereto so covenant, that any such re-entry by 
the said Lessor, or the failure of the Lessee to pay the rent herein 
provided, or the violation by the Lessee of any other terms or cove- 
nants of this lease, shall not in any way waive the right of the Lessor 
to demand and collect the full rent for the term hereinabove provided. 

4. And it is further covenanted and agreed that during the term 
of this lease, said Lessee shall keep said premises in good order and 
repair, and will make all repairs, improvements and betterments, 
including those to the exterior of said premises, at its own cost and 
expense, EXCEPT as to the roof covering of said premises, which roof 
covering the Lessor agrees to keep in reasonable and proper condition, 
and make such repairs thereto as may from time to time become 
necessary. It is understood and agreed, however, that neither the 
Lessor, nor her authorized representative, shall be liable for any 
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damage from water, snow or otherwise, to any merchandise, equipment 
or property placed in or stored upon said premises, unless said damage 
be caused by the failure of the Lessor to repair said roof covering 





within a reasonable time after notice from Lessee of defect therein. 

5. And it is further covenanted and agreed that if the Lessee 
shall be adjudicated a bankrupt, or should make an assignment for the 
benefit of its creditors, or should a voluntary petition in bankruptey be 
filed by the Lessee, or if a Receiver shall be appointed for its property, 
then, in each of such events, it shall and may be lawful for the Lessor 
to enter upon the demised premises, or any part thereof in the name 
of the whole, and to repossess and hold the same as of Lessor's former 
estate, free from this lease and the demise hereby intended to be made, 
anything in this to the contrary notwithstanding, and this lease shall 
not, by operation of law or otherwise be considered or become a part 
of said bankrupt Lessee’ s estate. | 

6. In case the said premises, or any part thereof, shall at any 
time be so destroyed by fire or other unavoidable casualty so as to be 
unfit for occupation or use, then the rents hereby reserved, or a fair 
and just proportion thereof, according to the nature and extent of the 
damage sustained shall, until the said premises have been rebuilt,or 
restored, and made fit for occupation and use, be suspended and cease 
to be payable;or these presents shall, at the election of said Lessor, 
thereby be determined and ended; Provided, However, that in the event 
of partial damage to the demised premises from fire or other unavoid- 
able casualty, not involving the repair or reconstruction of a substantial 
portion thereof, Lessor shall promptiy restore same to such condition 
as will permit Lessee to use and occupy said demised premises for the 
purposes herein set forth. ! 

7. That the Lessor will execute all such applications for licenses 
as may be required by Lessee for the conduct and operation of the busi- 
ness herein authorized to be conducted or the proper use of the demised 
premises, including without limitation, licenses for signs, alcoholic 
beverages, and any other license where the signature of the Lessor is 
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necessary or required under the laws in force in the District of Colum- 


bia. 

8. That if under the provisions of this lease a summons be served 
upon the Lessee and a compromise and settlement be made thereon, it 
shall not constitute a waiver of the covenant itself, or of any other 
covenant herein contained, and that no waiver of any breach of any 
covenant or agreement of this lease shall be construed to waive or in 
any manner effect any other covenant or agreement herein, or of any 
subsequent breach of any thereof. 

9. It is further covenanted and agreed that if the amount of the 
general taxes due and payable to the District of Columbia in the months 
of March and September of any year from and after January 14, 1954, 
on any one of the premises herein demised, is increased over the 
amount of taxes paid on the same premises for the tax year ending 
- June 30, 1954, then and in that event, Lessee covenants and agrees to 
pay promptly each and every such increase when the same is called to 
its attention by the Lessor, or her authorized representative, it being 


understood and agreed that this provision is limited to real estate taxes 


exclusively. 

10. It is further covenanted and agreed that if at any time during 
the term of this lease said premises shall be taken by the United States, 
or the District of Columbia, in condemnation proceedings, by direct 
purchase or otherwise, then and in either of said events, the Lessor, 
upon receipt of notice of intention to purchase or condemn, shall have 
the right to terminate this lease upon ninety (90) days’ written notice 
to said Lessee of said condemnation, purchase or acquisition, and upon 
such termination, any and all rights of said Lessee in and to said lease 
and leased premises shall cease and determine, and the Lessor shall 
be released and discharged from any and all liability to said Lessee 
on account of such termination, Provided, however, that in such event 
Lessor shall pay to Lessee the reasonable cost of any permanent 
improvements erected by Lessee upon said premises, if the same are 
still on said premises at such time, less depreciation, which for the 
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purpose of this provision is here fixed at the rate and amount allowable 
under applicable provisions of the Internal Revenue Code on such cost. 
But such right to be compensated for improvements as aforesaid is in 
no wise to be construed as giving Lessee a right, or entitling it to 
participate in or be a party to any such purchase, condemnation or 
acquisition proceeding between the Lessor and the governments of the 
United States or the District of Columbia. | 

11. This lease contains the entire agreement between the parties 





and shall bind the personal representatives, heirs, executors, admin- 
istrators and assigns of the respective parties hereto, and shall inure 
to their benefit. : 

IN WITNESS WHEREOF, the party of the first part has hereunto 
affixed her hand and seal, and the party of the second part has caused 
these presents to be signed in its corporate name by WATSON B, 
RULON, JR., its President, and its corporate seal to be hereunto affixed 
attested by CATHERINE S. HENDERSON, its Secretary, and does here- 
by constitute and appoint WATSON B. RULON, JR., its true and lawful 
attorney-in-fact, to acknowledge and deliver these presents as its act 
and deed, on the day and year hereinbefore first written. 
Witness: 


/s/ Olga Forsberg Donnelly (SEAL) 





/s/ H. J. Donnelly, dr. | 
: RULON-HENDERSON, INC. 


By /s/ Watson B. Rulon, Jr. 
President 


ATTEST: | 


/s/ Catherine S. Henderson ! 
Secretary | 
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DISTRICT OF COLUMBIA, SS: 

| L. , a Notary : 
Public in and for the District of Columbia, DO HEREBY CERTIFY that 2 
OLGA FORSBERG DONNELLY, Lessor in a certain lease bearing date “ 
on the | of , A. D., 1953, and hereto ‘ 
annexed, personally appeared before me in the said District of Columbia, 
the said OLGA FORSBERG DONNELLY being personally well known to 
me as the person who executed the annexed lease and acknowledged the 





same to be her act and deed. 
GIVEN under my hand and seal this day of ; 
A. D., 1953. 


Notary Public, D. C. 
My commission expires: 


DISTRICT OF COLUMBIA, SS: 

I, Zoe M. Shea, a Notary Public in and for the District of Colum- 
bia, DO HEREBY CERTIFY that WATSON B. RULON, JR. who is 
personally well known to me to be the person named as attorney-in-fact 
of RULON-HENDERSON, INC.., in the foregoing lease, bearing date the 
30th day of July, A. D., 1953, and hereto annexed, personally appeared 
before me in the District aforesaid, and as attorney-in-fact as afore- 
said, and by virtue of the authority vested in him by said lease, acknow- 
ledged the same to be the act and deed of RULON-HENDERSON, INC., 
incorporated and existing under the laws of the District of Columbia, as 
party of the second part herein. 

GIVEN under my hand and seal this 30th day of July, A. D., 1953. 


/s/ Zoe M. Shea . 
Notary Public, D. C. 
My commission expires: Feb. 14, 1955 





a 
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THIS IS TO CERTIFY that the following is a true and correct copy 
of Resolutions duly adopted by the Board of Directors of RULON- 
HENDERSON, INC.: | 
RESOLVED that the proper officers of this Corporation be 
and they hereby are authorized to enter into a lease for premises 
commonly referred to as Nos. 805, 809 and 831 Maine Avenue, 
Southwest, and the adjacent parking lot (now being held and 
occupied by this Corporation under a lease dated the 15th day of 
May, 1948), with Olga Forsberg Donnelly, as Lessor, for a term 
of Five (5) years, commencing on January 15, 1954, at the rate of 
Forty-Five Thousand Dollars ($45,000.00) per annum, payable in 
equal monthly installments in advance. 
BE IT FURTHER RESOLVED that the proper officers of this 
Corporation be and they hereby are authorized to execute and 
deliver said lease. 


/s/ Catherine S. — « 
Secretary 





SUPPLEMENTAL AGREEMENT 

This agreement, made in duplicate this 30 day of duly, 1953, by 
and between OLGA FORSBERG DONNELLY, lessor and Rulon+Hender- 
son, INC., lessee in supplement of, and hereby made a part of, ‘the 
agreement of lease between these parties bearing even date Bere with of 
July 30th, 1953. | 

WITNESSETH: That for and in consideration of the sum of One 
Dollar and other good and valuable considerations each from the other 





hereunto moving, the lessor and the lessee aforesaid agree as follows: 
1. Upon demand being duly made in writing by lessee within 30 
days after the end of any rent year ending on the 14th day of January 
during the term of the aforesaid lease, accompanied by verified certifi- 
cate of an independent auditing firm showing that the amount of gross 
income from the business conducted on the demised premises for the 
twelve months of the rent year so ending, was less than One Million 
Dollars, lessee shall be given credit against the monthly instalment or 





: 278 
instalments of rent next becoming due, of an amount equal to four and 
one-half (4-1/2%) percent of the difference between said One Million 
Dollars and the actual lesser amount (which for the purposes of this 
provision is fixed at not: less than $888,880.00), of gross income for 
that rental year, except that of the last two payments made by lessee to 
lessor under the terms of the aforesaid lease, the sum of Five Thousand 
($5,000.00) Doliars shall constitute a deposit as conditional payment on 
account of rent for the year ending January 14th, 1959, to be repaid to 
lessee in whole or in part if demand and a showing of entitlement there- 
to, is made in accordance with the credit-allowance provisions of this 
paragraph, - it being the sense and intent of the agreement in this para- 
graph contained, that the amount of rent reserved for each rental year 
of twelve (12) consecutive months beginning January 15th and ending the 
following January 14th, is Forty-Five Thousand ($45,000.00) Dollars, 
but that for rent years after the first year, said amount of annual 
rental may be reduced for any subsequent rent year, by an amount up to, 
but not to exceed, Five Thousand ($5,000.00) under and upon the condi- 
tions hereinabove set forth, provided however, that if the amount of 
reduction allowed for any one rent year, is less than $5,000.00, the 
difference shall not be carried over or carried back to reduce the 
amount of rental for any subsequent or prior rent year. 

2. It is further understood and agreed between the parties that if 
during the term of the aforesaid lease, lessee finds it necessary (a) to 
sublet a portion of said premises, or (b) to use a portion of the premises 
other than the main restaurant building known as 831 Maine Ave., S. W., 
for a purpose other than as specified in said lease, the lessor agrees 
not to arbitrarily withhold written permission from lessee allowing it 
to so sub-let or to use for such other purpose, Provided, however, that 
any such prospective sub-lessee is acceptable to lessor, that such sub- 
letting or proposed different use will not in any manner be detrimental 
to or adversely affect use of the other premises in the same Square 
(S.415) or the business conducted therein, and that as to premises 805 
Maine Ave., S. W., lessor reserves the right at her election, to 





“if 
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terminate said lease as to said premises and same shall be restored to 
her within thirty days after she has notified lessee in writing of the 
exercise of this election, in which event the balance of the rent reserved 
in said lease shall be reduced by an amount equal to the amount offered 
by any bona-fide prospective sub-lessee to lessee, and Provided further, 
However, that the granting of permission to sub-let, shall not release or 
discharge lessee from the obligation of its agreements with lessor. 

IN WITNESS WHEREOF, the party of the first part has hereunto 
affixed her hand and seal, and the party of the second part has caused- 
these presents to be signed in its corporate name by WATSON B. 
RULON, JR., its President, and its corporate seal affixed hereunto, 
attested by its Secretary, and does hereby constitute and appbint 
WATSON B. RULON, JR., its true and lawful attorney-in-fact, to acknow- 
ledge and deliver these presents as its act and deed, on the day and year 
hereinbefore first written. | 

/s/ Olga Forsberg Donnelly (SEAL) 


RULON-HENDERSON, INC. 


by /s/ Watson B. Rulon, Jr. 
President 





ATTEST: 


/s/ Catherine S. Henderson 
Secretary 
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Plaintiff's Exhibit 14 (Excerpt) 
Redevelopment Land Agency 
‘ Annual Report 1952 


In order to bring different points of view to bear on the problem 
of what kind of plan would be in the best interest of the Southwest in 
particular and of the city as a whole, the Land Agency sought the advice 
of Harland Bartholomew and Associates (a city planning consultant firm 
of St. Louis) and of two local architects, highly respected in the planning 
and architectural fields. The Bartholomew organization, working under 
the direction of the National Capital Park and Planning Commission, was 
to review and interpret the Comprehensive Plan for Washington with 
respect to the Southwest. The interpretation of the Comprehensive Plan 
would thus become a set of guiding principles on which any redevelop- 
ment plan for the Southwest must be based. 

x x * 

When the Justement-Smith Plan was completed in May, . 1952, the 
Planning Commission referred it, along with the Peets Plan, to Harland 
Bartholomew and Associates for their appraisal and recégamendations. 
These were the subject of a report prepared by them and presented to 
the National Capital Park and Planning Commission at a meeting on 
May 29, 1952. 

The Bartholomew firm concluded that neither the Peets Plan nor 
the Justement-Smith Plan was wholly consistent with their Compre- 
hensive Plan requirements. * * * 
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Plaintiff's Exhibit 15 (Excerpt) 
Redevelopment Land Agency 
Annual Report 1953 


June 1953 —After consultation with the Land Agency, the Planning Com- 
mission formally adopted the boundaries of Southwest Re- 
development Project Area C as a step preliminary to the 
final planning of this second project. 

* ak * 
PROGRAM AIMS FOR FISCAL YEAR 1954 
K * * 
4. Completion of the final planning for Southwest Redevelopment 
Project Area C. 


* 5 * 








Plaintiffs Exhibit 15 (Excerpt) 
Redevelopment Land Agency 
Report 1953 (p. 4) 
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Plaintiff's Exhibit No. 16 


[ Filed Nov. 18, 1958] 


FORSBERG — DONNELLY PROPERTIES 


Washington 4, D. C. 
Telephone NAtional 8-0741 


October 21, 1958 


REGISTERED - RETURN RECEIPT 


Rulon-Henderson, Inc. 
Maine Avenue & Eye Streets, S. W. 
Washington, D.C. 


Gentlemen: 

Your attention is directed to the fact that under the terms of 
your agreement with me dated July 30th, 1953, the lease of the premises 
which you hold of me as a term tenant, terminates on the 14th day of 
January 1959. 

You are advised that I demand and shall expect surrender of pos- 
session of the premises on that date, in conformity with the provisions 
of said lease agreement. 

Very truly yours, 


/s/ Olga Forsberg Donnelly 
OF D:cps 
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: 1 IN THE UNITED STATES DISTRICT COURT 
~ | FOR THE DISTRICT OF COLUMBIA 
[ Filed Nov. 12, 1958] | 


‘2 OLGA FORSBERG DONNELLY, : 
| Plaintiff, ; | 
. vs. : Civil Action No. 2556-58 
ae DISTRICT OF COLUMBIA REDEVELOP- : | 
> MENT LAND AGENCY, 
. a body corporate, et al 
and 
j WILLIAM P. ROGERS, 
bs Attorney General, : 
ane Defendants : 


Washington, D. C., | 
? Monday, November 10, 1958 


Deposition of WATSON B. RULON, JR., a witness, called for 
examination by counsel for the plaintiff, pursuant to notice, a copy of 
which is attached to the court copy of this deposition, and stipulation 
and agreement of the parties as to change in time and date, in |the 
i. offices of Warren W. Grimes, Esquire, Suite 640, Shoreham Building, 

Washington 5, D. C. beginning at 10:00 o'clock a.m., before Hilmar K. 
| Klamans, Jr., a Notary Public in and for the District of Columbia, 
when were present on behalf of the respective parties: 
For the Plaintiff: | 
WARREN W. GRIMES, ESQ., and HORACE J. DONNELLY, JR., ESQ. 
2 MR. GRIMES: This proceeding is in accordance with a notice of 
taking deposition of Mr. Watson B. Rulon, Jr., originally fixed for 
+ 10:00 a.m. on Friday, November 7, 1958, and thereafter, by mutual 
agreement of and stipulation with John F. Doyle, Esquire, Assistant 
United States Attorney, as counsel for the defendants in said action, and 
Robert R. Gray, Esquire, attorney for the said deponent, continued until 
10:00 a.m., November 10, 1958, and later postponed until 2:00 p.m., 
| November 10, 1958, to which time it now is adjourned.at the réquest of 
the said Attorney Gray and concurred in by said Mr. eee sig to court 
engagements this morning. 
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The reason for the original adjournment from Friday, November 
the. 7th, was because the said deponent was not available due to absence 
from the city. Attorney Gray orally agreed to produce the deponent at 
2:00 p.m. today without further formality. 

This is now adjourned until 2:00 p.m. today. 

(Whereupon, at 10:06 a.m., the taking of the deposition was ad- 
journed until 2:00 o’clock p.m., the same day.) 

Whereupon, at 2:00 o'clock p.m., the taking of the deposition was 
reconvened, at which time there were present on behalf of the respective 
parties: 

For the Plaintiff: 


WARREN W. GRIMES, ESQ., and HORACE J. DONNELLY, JR., 
ESQ. 
For the Defendants: 


JOHN F. DOYLE, ESQ., E. REILLY CASEY, ESQ., and GEORGE 
F. RISELING, ESQ. 


For the Witness, Watson B. Rulon, Jr.: 


JACKSON & GRAY 
BY: THOMAS SEARING JACKSON, ESQ. 


MR. GRIMES: Mr. Reporter, I would like you to read what I gave 
you this morning as a premise to the present proceeding. 
(The Reporter read from his notes as requested.) 
Thereupon 
WATSON B. RULON, JR. 
a witness, was called for examination by counsel for the Plaintiff and, 
after having been sworn by the notary, was examined and testified as 
follows: 
EXAMINATION BY COUNSEL FOR PLAINTIFF 
BY MR. GRIMES: 
Q. Mr. Rulon, would you please state your name. 
MR. DOYLE: Counsel, before you get into your active question- 
ing, I would like to mention something for the record if I may. 
I notice the notice of deposition provides, in part, that it will be 


* 
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taken pursuant to such adjournments,.if any, by such:officer until said 
testimony shall be completed, to be used as evidence on the hearing of 
defendants' motion for summary judgment and/or at the trial of the 


above styled cause, at which time and place you may appear - you see 
fit. 





I simply wish to notify counsel, for the record, that I do not waive 
any rights of any of these defendants to object to the introduction of the 
deposition at the time of the motion for summary judgment or if sub- 
mitted at the trial in the above styled cause, and wish to state that for 
the record. 

MR. GRIMES: Thank you. | 

BY MR. GRIMES: 

Q. Mr. Rulon, your name? A. Iam Watson B. Rulon, a, 

_Q. Your address? A. Home address? 
Q. Yes. A. 3525 Springland Lane, Northwest, Washington. 


Q. And your business, profession or occupation? A. Iam a 
restaurant operator. 





Q. Do you operate under your individual name? A. No. 

Q. Under what name do you operate? A. Hogate's Sea Food 

Restaurants at 9th and Maine Avenue, Southwest. 

Q. Is there a corporation or other legal entity, such asa partner- 
ship, engaged in that operation? A. Let me put it this way: We are 
Rulon-Henderson, Incorporated, trading as Hogate's Sea Food Restau- 
rants. | _% 

Q. Is that a District of Columbia corporation? A. Yes. 

Q. When was it incorporated, approxima tely, do you remember ? 
A. 1938. 


Q. Your office in the corporation is what? A. Iam ertatbibing of 
that corporation. 








Q. Who are the other officers? A. My brother as vice president, 
Mrs. Henderson as treasurer, and Mr. Lambert as Raeretary, 
Q. Your brother's name is? A. Joseph K. Rulon. ! 


Q. Do you or any member of your family or any corporation with 
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which you are connected own any real estate throughout Washington? 

MR. DOYLE: I note an objection to the question on the grounds 
that it is irrelevant to any of the matters raised in issue by the com- 
plaint or other proceedings in the suit. 

MR. GRIMES: I will revise it. 

BY MR. GRIMES: 

Q. Do you or any member of your family or any corporation with 
which you are connected own any real estate in Southwest Washington 
in the area which is covered by the Redevelopment Land Agency pro- 
gram? A. No. 

Q. I show you what purports to be an original lease executed July 
the 30th, 1953, between Olga Donnelly and Rulon-Henderson, Incorpo- 
rated, covering the premises No. 805 Maine Avenue, Southwest, and the 
rear thereof, 809 Maine Avenue Southwest, 831 Maine Avenue, South- 
west, and so forth, and ask you to look at page 6 thereof and see if you 
can identify or will identify your signature thereto. 

(A document was handed to the witness.) 

THE WITNESS: That is my signature. 

BY MR. GRIMES: 
Q. This is the last lease you had on the premises, is it not? 
A. Yes. 
MR. GRIMES: Mr. Reporter, will you mark that for identification? 


(A document entitled 'Lease," dated 
July 30, 1953, was marked Plaintiff's 
Exhibit No. 1 for identification and 
was retained by counsel.) 


BY MR. GRIMES: 


Q. Now, Mr. Rulon, I show you what purports to be a photocopy 
of a letter dated October the 21st, 1958, on the letterhead of Forsberg- 
Donnelly Properties, addressed to Rulon-Henderson, Incorporated, and 
ask you if you received that letter. 

(A document was handed to the witness.) 

THE WITNESS: Yes. That letter was received by us at our busi- 
ness address. It has to do with termination of the lease. 
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MR. GRIMES: Thank you, sir. ! 
I will ask you to mark that for identification as Plaintiff's 2. 
THE WITNESS: Might I say that it was received on October the 
23rd in our office. 


(A letter dated October 1, 1958, was 
marked Plaintiff's Exhibit 'No. 2 for 
identification and was retained by 
counsel.) | 


MR. GRIMES: Gentlemen, Mr. Doyle, have you seen this letter ? 
(A document was handed to Mr. Doyle.) i 
MR. DOYLE: Thank you, Counsel. | 
MR. GRIMES: This purports to be a notice that under the terms 
of the agreement of your lease, the lease of the premises terminates on 
the 14th day of January, 1959, and advising the recipient, Rulon- 
Henderson, Incorporated, that the writer, the management, expects 
surrender of the premises on that date in conformance with the pro- 
8 vision of said lease agreement. ! 
BY MR. GRIMES: ! 
Q. Mr. Rulon, what preparations, if any, have you made for 
vacating the premises on or before January the 14th, 1959? | 
MR. DOYLE: I register an objection at this point on the grounds 
that it is irrelevant to the pleadings and matters in issue in the cause. 
MR. DONNELLY: Take his answer, subject to the objection. 
MR. GRIMES: I will ask Mr. Rulon to answer that question, sub- 
ject to a final ruling on the objection. | 
You understand, Mr. Rulon -- | 
THE WITNESS: No, frankly, I don't. Iam entirely unfamiliar 
with this. Who do I listen to? | 
MR. GRIMES: We certainly want you to answer every question 
that is put to you and we merely want the truth. We don't want any en- 
trapment or anything of that kind. We consider this material Mr. 
Doyle does not. That will have to be ruled upon. 


Therefore, we would like to know what preparations, if | any, you 





have made for vacating the premises on or before January the 14th, 
1959. 
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THE WITNESS: At the risk of being out of order, Tom -- you 
are my counsel -- what am I supposed to do now? 


MR. JACKSON: You are supposed to answer the question. 4 
THE WITNESS: Okay, I will answer the question. < 
9 I have, in the last year and a half, made many moves to assure . 


our continuation in the restaurant business. Offhand, I have personally as 
investigated at some length at least a dozen alternate sites to the 
present one. At least one, and with one site and with more than the 
usual amount of detail, was in the company of Horace Donnelly at his 
behest, and, specifically, at Virginia Avenue and the parkway, so-called 
Foggy Bottom site. That was this summer a year ago. I remember it 
was very hot during that week when we were out there and -- would you 
care to know the detail of them, or are you satisfied that there have 
been at least a dozen of great significance ? 

There have been at least -- you understand that our position has 
been in the newspaper many, many times, that every opportun -- not 
every, but many opportunistic real estate agents have petitioned us to 
become interested in different sites, not just the last, nor the least, as 
it was, within two weeks. | 

I went out to look at the new marina out near the Peace Cross, 
and I can mention several, if it will do you any good. I am anxious to 
help you all I can. 

BY MR. GRIMES: 

Q. What we really are after is that subsequent to the receipt of 
this letter -- in other words, in the immediate past -- have you made 
or are you now making any arrangements to vacate the present building 

10 on or before the 14th of January, 1959? A. I have succeeded in 
making none, but I am actively interested in finding a spot to continue 
Hogate's Sea Food Restaurants. 

Q. Were you the first operator of a restaurant on these premises 





which now are known as Hogate's? A. No. a 
Q. Under what conditions did Rulon-Henderson become organized? 
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MR. DOYLE: Again, I object to the question on the grounds that 

it is irrelevant to the cause here. 
MR. GRIMES: I will reframe the question. | 
BY MR. GRIMES: | 
Q. Were you acquainted with Dr. Whittaker? Dr. Whittaker. 
> A. Am Iacquainted? Yes. 





> Q. Was he engaged directly or indirectly in the eles of the 
>, restaurant on these premises prior to the time that you started oper- 
se ation? A. Well, that is a hard thing for me to say because I was in no- 
* wise connected with the business, but I can hazard an opinion. I don't _ 


think he was directly connected. I think that he was indirectly con- 
nected, in that he was sort of an angel. So also was Mr. Forsberg. It 
is 20 years ago and, I say, I was not part of the company. | 
11 Q. Then I will show you a letter on the letterhead of Hogate's, 

dated April the 10th, 1939, which purports to be signed by you -- it is 
quite a lengthy letter -- and ask you if you will identify it. _ 

(A document was handed to the witness.) 

MR. DOYLE: Does counsel mind if I read it over the witness' 
shoulder ? | 

MR. GRIMES: Certainly not. 

THE WITNESS: Shades of the past. Yes, I recognize the letter. 
I wrote it in 1939. 

| MR, GRIMES: The only reason I offered it was to help you 

refresh your recollection. 

THE WITNESS: I have forgotten everything about that. A pretty 
good letter, wasn't it? 

MR. GRIMES: I haven't read it, except in part. 

THE WITNESS: Oh, I see. 

BY MR. GRIMES: 

Q. From that I get that for a time you operated as a ednennalin- 
aire of the doctor's; isn't that true? 

MR. DOYLE: I object to the question and I object to any —_— 
questions regarding the letter, and note, I believe, that 1939 was the 
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date of the letter, and Rulon-Henderson, or Rulon Brothers, are not 


parties to the suit. I object on the grounds that it is irrelevant as to 


the subject matter of this cause involving these defendants here present. 


Subject to my objection, he may answer. 
BY MR. GRIMES: 

Q. Subject to Mr. Doyle's objection, would you say that you were 
a concessionaire of the doctor prior to the time that you took over on 
your own responsibility? A. Well, as I understand "concessionaire," 
no. He was a stockholder in our company. I don't think that a person 
can be anowner-and concessionaire at the same time. It was an unusual 
arrangement. 

Q. Then let us get down to a more pointed question. 

When did you first become, on your own right, either directly or 
through your corporation, as a lessee for these premises, independent 
of the doctor? I want to know how long you have operated directly 
there. A. Truly, Mr. Grimes, I don't know, but let's see if we can get 
at it. Whenever I signed the first lease. Ask Mr. Donnelly when that 
was. It has been a long while ago. 

Q. Incidentally, there was one question back I missed there. 

Have you succeeded in getting any new place to locate before that 
date? A. Whichdate, Mr. Grimes? 

Q. The date of expiration of your lease. Have you succeeded in 
getting any other premises to operate on? A. For this present 
[ operation] ? 

Q. Yes. A. No. 

Q. Subsequent to the first lease, Mr. Rulon, is it true or not that 
you have acquired expansion in the quarters? That is, you have ex- 


panded your quarters under more recent leases. Is that true? A. Yes. 


Q. Do you care to explain what they were or go into any detail 
on them at all? A. I will be glad to answer any questions you ask. 

Q. What percentage of the whole building do you now occupy, 
approximately? You are not the sole tenant there, are you? A. No. 

Q. In the building as a whole. A. Three-quarters, is it, Horace, 
roughly? In the neighborhood of three-quarters of the square. 


14 


>| 
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Q. What was the amount of your gross sales on the operation 
conducted on this property as occupied by you for the years 1956, '57 
and from January 1958 to the present time? A. Mr. Grimes, that 
question I don't intend to answer. The landlord has been trying to find 
that out for many years and I don't think I should be forced to answer 
it here. ! 

MR. DOYLE: I register an objection to the question on the 
grounds of relevancy, on the grounds that there is no suit peniding here 

between the plaintiff and this particular witness, and I do not be- 
lieve it relevant to the cause filed here. ! 

MR. GRIMES: Do you direct him to answer? | 

THE REPORTER: Sir, I don't believe I have any authority to 
direct the witness to answer. 

MR. GRIMES: Let the record show the objection and his refusal 
to answer. 

BY MR. GRIMES: 

Q. Have you made any claim for rebate of rent from 1956 and 
1957, the rent being based upon your gross sales? A. No. | 

Q. Would you say that your gross sales in either of the two 
previous years was in excess of one million dollars? A. I did not. 

Q. You did not? What do you mean by that? A. What was your 
question, sir? | 

Q. Would you say that your gross sales for 1956 and/or 1957 
were in excess of one million dollars? A. I do not prefer to|answer. 

MR. DOYLE: I register an objection to the question on'the same 
ground that I recited previously, and I do not believe that the witness" 
financial operations here, nor the financial operations of his corpora- 
tion and his internal matters, are at issue in the cause, and I object on 
the grounds of relevancy. | 

MR. GRIMES: Let it show the objection and his refusal to answer. 

BY MR. GRIMES: 





Q. Mr. Rulon, is it true or not that for some time you had a large 
map or a plat of the Southwest redevelopment area plan on exhibition on 
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the wall at the top of the steps leading to the second floor dining room 
area? Did you or did you not have such a plat or map suspended there? 
A. Are you referring to the map or plat or picture that was in the 
Woodward & Lothrop window ? 

Q. No. Iam talking about at the top of the steps leading to your 
main dining room on the second floor, whether or not you had a large 
Redevelopment Agency plat or map showing the whole area. A. Yes, 
we did. 

Q. When was that map removed, do you remember, approximately ? 
A. Ican -- no, I don't know. It was in the Woodward & Lothrop window. 
Then we got it, and I guess it was there for a month. Now, I can be 
wrong by two or three months. I have no record because it was not so 
significant. We were trying to do something to pep up the interest in 
Southwest with our guests. 

Q. And you got it from Woodward & Lothrop? A. It was de- 
livered -- I think we sent our wagon up to get it, but it came from them 
in our care and RLA took it out of our building -- that I know of -- after 

16 it had been in our building for one month or several. 

Q. Approximately, how large was it? A. Five feet high and 
maybe eight feet in the long dimension, the horizontal dimension. 

Q. Mr. Rulon, when did you first discuss with officials of the 
RLA your proposal to develop a new restaurant site on Overlook Circle 
together with the planetarium? When? A. I can't give you the date, 
but I can give you the day. The day of the very severe snowstorm last 
spring, and it was in March sometime. It was a blizzard and we were 
particularly empty. That is how I date that time. 

Q. Around March 1958? A. The tail end of February, the 
middle of March, whenever we had that most severe blizzard that the 
city has ever had. 

Q. With whom did your discussions take place first? A. That 
was with Mr. Searles, John Searles, Executive Director. 

.Q. ‘From what source did you obtain information that the so- 
called Overlook site planned as a circular turn-around on the 10th 





| 
| 
| 
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Street Mall and the adjoining proposed park area could be made avail- 
able for private development? A. From RLA. 
Q. Did they advise you, or did you request information on it? 
17 In other words, did the information come to you as the result of 
your initial request, or was it suggested to you by them originally ? 
MR. DOYLE: I object to that question, unless the word "them" 
is clarified. | 
MR. GRIMES: Mr. Searles. i 
BY MR. GRIMES: | 

Q. Mr. Searles, the Executive Secretary of the RLA. He is the 
one you are referring to, is that not true? A. Yes. 

Q. Then, was the source of that information voluntarily emanat- 
ing from Mr. Searles, or was it in response to your earlier request for 
information? A. I initiated all of that action. ! 

Q. Mr. Searles told you at that time that it would be possibly 
available; correct? A. It was conditional answers always, that I was 
to make a proposition. Possibly available; that's right. | 

Q. Did he show you a land disposing plat delineating the property 
at that time? A. You mean by "that time" within that -- now that I was 
talking about that area, and, yes, we got into -- they have colored maps 
and crosshatched maps and the land and surroundings. All of im I 
have learned from RLA sources. 

Q. I show you a large map or chart headed "Computation of South- 

18 west Urban Renewal Area C, Washington, D. C. Preliminary Dis- 
position Plan Project C," dated the first day of May, 1956, and ask you 
if this was the map or chart that was.shown to you. The file number is 

RLA File No. C-38. A. I don't know, sir, whether I have ever seen 
this particular map, but I have seen large and small drawings of what, 
at first glance, I judge to be the same general information. As to the 
detail, I don't know. This looks like a pretty good one. i 
| Q. Did you ever -- A. I don't think I have seen this one because 
it seems to overlay the new Maine Avenue on the old properties. No, I 
don't think I have seen this one. 
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Q. Are you sure you didn't see that map in Captain Donnelly's 
office? A. Horace, did you ever show it to me? 

MR. JACKSON: Just answer the question. 

THE WITNESS: I don't know, but I am familiar with this general 
layout. 

BY MR. GRIMES: 

Q. You don't remember? A. I don't know. I don't know whether 
I have seen it or not. I could have, or I might not have. 

MR. GRIMES: Please mark that for identification. 


19 (A map entitled "Computation of 
Southwest Urban Renewal Area C, 
Washington, D. C. Preliminary Dis- 
position Plan Project C" was marked 
Plaintiff's Exhibit No. 3 for identi- 
fication and was retained by counsel.) 


BY MR. GRIMES: 

Q. Referring to your conversations with Mr. Searles, would you 
repeat as much of it as you can remember? 

MR. DOYLE: To what date are you referring, Counsel? 

MR. GRIMES: I am referring to the date on which he and Mr. 
Searles first discussed the possible availability of the so-called Over- 
look site for his use. "Possible," I say. 

BY MR. GRIMES: 

Q. What were your conversations? A. Well, you understand 
that I can't remember verbatim or even topic by topic, but my intent 
was to secure land in which to build a new restaurant, and with the 
understanding or the knowledge of how Zeckendorf had gone about it, 
to first find the site, then make certain plans, then make a proposal to 
RLA, and to go on from there, so it has been a long and complicated 
project. I learned as I went along, trying to take one step at a time, 
and from that date until this, I have no firm answer. 

Q. I show you a photocopy of what purports to be a letter on the 
letterhead of Overlook Corporation, dated July 8, 1958, and ask you if 

| you will identify it, including the signature at the bottom. 


MR. GRIMES: That happens to be, Mr. Doyle, one of your exhibits. 


SS Se Sy Sra a Ve Se ~ a 
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THE WITNESS: Yes, that is my signature and I recognize the 


letter. | 
MR. GRIMES: That is Government's Exhibit No. 6, if fai will 
make a notation of that. | 

BY MR. GRIMES: | 

Q. That is all you care to say about that? A. I will be glad to 
answer anything specific. I tried to sum up my intent and what I was 
trying to do and how I have done it as far as I have come to date. 

Q. Mr. Searles encouraged you in the idea, however, did he not, 
at that time? A. I don't interpret "encourage" as you do. He said to 
submit a proposal, which was the objective of all my efforts. | 

Q. Well, he didn't discourage you? A. He didn't deny me the 
right. I felt that if Mr. Zeckendorf could do it, I could do it. | 

Q. Was there at that time, or any other time, any discussion be- 
tween you and Mr. Searles or any other official of the RLA that indi- 
cated or gave you the idea that you would be entitled to preferential 
treatment in the selection of a relocation site? A. No. 

Q. Mr. Searles and no one else ever promised you ae 
A. Never. 

Q. Was there anything said by Mr. Searles or you to Mr. Searles 
or to any other official of the RLA in those discussions relating to your 
present landlord? A. Did I ever mention who my landlord was? 





Q. No; no. Was there any discussion as to the expiration of your 
lease or your relationships with your present landlord? 

MR. DOYLE: I register an objection -- : 

THE WITNESS: I can't answer that. | 

MR. DOYLE: -- at this point on the grounds that that is irrelevant 
to any of the problems involved in the cause, neither the condemnation 
of the property nor any matters involving redevelopment or relocation, 
and so register my objection. | 

MR. GRIMES: Your objection has been noted, and, subject, to 
that objection, Mr. Rulon, I would ask you to answer the question. 


MR. JACKSON: Does the witness understand the question? I don't 
| 
| 


think I can answer it. 
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BY MR. GRIMES: 
Q. During the discussions which you had with Mr. Searles, or 


with any of the other officers of the RLA, at that time or at any other z 
time, was there a discussion of your relationships with your present 
landlord as to, of course, the lease on the premises? A. Mr. Searles 
and others in RLA were aware that Olga Donnelly was the landlord. 4 
22 They must have been aware of the lease because Horace Donnelly . 
4 


told me that they had it, although I have never seen any evidence that 
they did have it, and they were quite aware that Horace Donnelly and I 
were a landlord and tenant arrangement. In fact, one afternoon in Mr. 
Searles' office -- and I was discussing some points of our arrangements. , 
What the points were, today I don't know, but I remember distinctly that 
Mr. Donnelly came into that office. I offered to leave and he said, "No, 
Rulon; stay. I want you to hear this.'"' Then he was very disturbed in 
his discussion with Mr. Searles about giving priority to his tenant, and 
then, doubly, I wanted to get out of there, and no, I was told to stay, and 
finally they ran down and I believe I left before that conversation was 
over, so Mr. Donnelly was definitely aware that Mr. Searles knew who 
my landlord was. 

Q. Was there anything said at that time about the expiration date 
for your lease? A. Of that -- a 

Q. At that time. A. Not that I remember. 

Q. Did that conversation occur during the month of July 1958? 
A. In and around there. It was in the summer. 

Q. If I suggested that it was on or around July the 15th, 1958, 
would that be about right? A. I couldn't deny it. It was in that neighbor- 

23 hood. June or July; in there. Early July sometime. 

Q. I show you a clipping from the Evening Star for Tuesday, July “ 
the 15th, 1958, Section B, under the heading, "Signal to go ahead given 
S. W. project," and call your attention to about two-thirds down where 
it is marked on the margin, and ask you if that refreshes your recol- 


v 


lection as to the date. 
(A paper clipping was handed to the witness.) 
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THE WITNESS: That doesn't tie the date down at all anymore 
4 definitely than before. There has been so much in the paper. In fact, I 
don't see how that ties in at all with that date. It might. I don't know. 
BY MR. GRIMES: | 
Q. Do you admit or deny that you were in the office on July the 


| 
| 
| 





be 15th? A. Ido neither. I don't know. I don't even know what day of 
= the week July 15th is. Understand, I have been keeping no records as 
| 


* 4 I go along, with the intent of making a case or not. 
F Q. July the 15th, according to the calendar, was on a Tuesday, 
the exact middle of the month. A. I have no clearer recollection. 

Q. I don't know whether you answered this already, but how long 
e had you been present in Mr. Searles' office when you first noticed Mr. 
wi Donnelly in the adjoining room? About how long? A. Five minutes, 


24 fifteen minutes, or a half an hour. I only remember that occasion 
_ because Mr. Donnelly came in unannounced and quite perturbed and 


immediately got into a discussion with Mr. Searles where I thought I 
didn't belong. I offered to leave and I was invited to stay, and so finally 


‘ I left. 

| Q. Did you leave alone? A. I think so. 
»! Q. Are you sure you didn't accompany Mr. Donnelly ales ina 
4 car? A. I know definitely I left the office by myself and -- Horace, 


did we meet -- 
i Q. Don't ask him the questions. A. It could have been It could 
i have been, but I walked out the door by myself. I thought it was avery 
! unfortunate incident. | 
| Q. Do you recall any of the discussion that took oak A. Be- 
tween whom? 
nt Q. Between any one or two of the three of you. A. Detinitely. 
Q. Would you mind stating it? A. Mr. Donnelly's point was why 
li was he -- why was RLA extending priority to one of his tenants, and 
somewhere along the line came out the source, a question as to the 





source of Mr. Donnelly's information on -- the source of his informa- 
tion. | 
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25 There was some by-talk between Mr. Searles and Mr. Donnelly 
as to where the so-called taking date had been learned, and I believe 
Mr. Donnelly had seen it on a bulletin board somewhere. At that time, 
I saw how hot it was getting and I wanted to leave, but I wasn't able. So 
that was a big part of the conversation when I was present. 

Q. Do you remember whether there was any discussion at that 
time as to the taking of this property or closing negotiations on it on 
or before August 1, 1958? A. No, I don't recall that date. 

Q. Isn't it true that the subject of your lease and its termination 
was discussed at that meeting? 

MR. DOYLE: I object again -- 

THE WITNESS: There we go again. 

MR. DOYLE: I object once more. This is, in my opinion, not 
relevant to the pleadings and issues on file in the cause. The matters 
of the actions of the Redevelopment Land Agency throughout are already 
submitted as a matter of official public record. Whatever Mr. Searles 
said at the time cannot bind the agency itself and must be done by the 
resolution and action of the agency, so I object both on the grounds that 
it is irrelevant and on the grounds that Mr. Searles cannot bind the 
agency, whatever he may have said at the time, and for the further 
ground that this entire matter is hearsay. 

BY MR. GRIMES: 

26 Q. I will ask you whether Mr. Donnelly didn't ask you to stay 
because the sudden matter of taking the property affected you also as 
a tenant ? 

MR. DOYLE: The same objection. 

THE WETNESS: Now what do I do? 

MR. JACKSON: He just asked you if he said that. You can 
answer that, can't you? 

THE WITNESS: Yes. He said, "This affects you, Rulon. Stay." 
That was it. | 

BY MR. GRIMES: 
Q. So then the lease and its expiration was discussed among the 


@ 
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three of you? A. I am not prepared to -- no, sir, I don't = a 
that at all because they got into this harangue about the source of his 
-knowledge and there was no developed conversation that I recall. 

Q. As to his knowledge of what? A. Of Donnelly had learned ofa 
.. Schedule and Searles asked him where had he learned it, and finally he 
said he had seen it on a bulletin board. | 

Q. That schedule referred to the taking date, so-called taking 
date? A. The taking date, because it was news to me, you see. 

Q. I don't mean taking date. I mean the August 1st date for 
closing negotiations. A. No; no. It was an October date that they 

were discussing. I don't remember August 1 as being significant 
at any time. | 

Q. Do you remember Mr. Searles stating that he understood your 
lease expired in February 1959 and that Mr. Donnelly corrected him as 
to the exact date of termination? 

MR. DOYLE: The same objection. 

BY MR. GRIMES: 
Q. Do you remember that? A. No. 
Q. Now, going back a little. Is it true that in the entrance lobby 


of your restaurant you have on exhibition a model showing Hogate' s 





occupying the entire circle known as Overlook, and that you have such 
a model? A. Yes, we have a model there of a proposed project. 

Q. When did that exhibition first occur, approximately ? The 
number of months, if nothing else. A. It must have been in August, and 
you can pinpoint it by we rushed it in order to be finished in time for 
the public hearing at the National Capital Planning meeting. Now, find 
that date and you have got the model's birth. If you find that date, I 
think it will tie in by association. It was done [on] order for that dis- 
play. ! 

Q. When it was first exhibited, isn't it true that it had in very 
large letters painted on the top of the roof so that it could be read from 

the air "Hogate's"? Originally, it had "Hogate's" painted in large 
letters on the roof -- A. Are we talking model? 








29 
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Q. Model, yes. A. No. 

Q. Are you sure? A. Yes. Never had and still doesn't. 

Q. I didn't ask you whether it still doesn't. A. ‘Oh; that the 
model had -- 

Q. That the model had ''Hogate's,"’ just the word "Hogate's," in 
very large letters which could be seen from the air; just the word 
"Hogate's"™ on the roof. 

Well, let me ask it this way: Wasn't it removed and the present 
little typewritten tab "Hogate's Restaurant" stuck on the side? 

A. There has never been any change since the very beginning. No, it 
wasn't removed, and, yes, there is a little typewritten tab that says 
"Planetarium" on one little bit of stickum on one paper and "Hogate's 
Restaurant" on the other, but none of the paint or from the air. 

Q. Was this model made and placed there on exhibition with the 
approval of anyone in the agency? A. No approval of the agency. 
After all, it is my restaurant. 

Q. Iam not going to argue with you at all. I was just trying to 

get some information. A. All right. Okay. 

Q. The purpose of it was, was it not, to give the public the im- 


pression that this was where Hogate's was going to be? 


MR. DOYLE: I object to that. 

MR. CASEY: I object. 

MR, DOYLE: I object on the grounds that it is irrelevant and 
immaterial. Also, he is trying to explore its mental processes, which 
have no relevancy or pertinency to these proceedings. 

BY MR. GRIMES: 

Q. Will you answer? A. What do Ido? 

Q. Subject to the objection, of course. It may never be admitted. 
A. The prime purpose of building the model, rather than working from 
drawings, was to solidify -- first develop and solidify our thinking as 
to the feasibility. We intended to use it as a visual aid in my presenta- 
tion to the public hearing of the National Capital Planning Commission 
up in one of the big government buildings. It was a visual tool. When 
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it was finished, seeing that it was newsworthy and the thing had hit the 
papers, I naturally took it down to my place of business and displayed 
it with great pride as part of our ambition. 

30 MR. GRIMES: Off the record. 
(Discussion off the record.) 
BY MR. GRIMES: 
Q. How did the picture of that model, so far as you know, get 
into the 1957 RLA Annual Report, and I show you a copy of the report ? 
It is on page 11. 





i 
MR. DOYLE: I object to this on the grounds that I do not see how 
the witness could probe the thought processes of the editors of the 
paper or answer how it happened to appear in a published report. Also 
on the grounds that it is irrelevant. | 
BY MR. GRIMES: ! 
Q. You admit that it is in the Annual Report of the RLA? A. I 
have seen that for the first time. | 
Q. You did not deliver it to the RLA? A. The model -- 
MR. DOYLE: Deliver what, sir? 
MR. GRIMES: The picture. 
THE WITNESS: The picture ? 
BY MR. GRIMES: 
Q. First, this is an official publication of RLA, is it ake A. I 
guess, if you tell me. I see it. It looks official, yes, but I have never 
seen it before. | 


Q. You have no idea where they got the picture? A. wen, I was 

about to explain. I am trying to help you. 
31 Q. Take your time about it. Iam sorry if I interrupted you. 

A. All right. We had a half a dozen pictures made, and at the National 
Capital Planning Commission the reporters rushed around and they got 
some pictures and I imagine that RLA also got some pictures, so you 
could go from there, but I have never seen that before. Iam. going to 
get me a copy. 
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MR. GRIMES: I am sorry we can't give you this one. 
Will you mark that for identification also. 


(A magazine entitled "Annual Report 
1957 District of Columbia Redevelop- 
ment Land Agency" was marked Plain- 
tiff's Exhibit No. 4 for identification 
and was retained by counsel.) 


MR. DOYLE: Counsel, on the page to which you are referring, 
which I believe is page 11, I noted three separate pictures there. To 
which one of these were you referring, or were you referring to all 
three of them? 

MR. GRIMES: Only to the one at the bottom. 

MR. DOYLE: To the one at the bottom of the page. Thank you. 

BY MR. GRIMES: 

Q. Now, Mr. Rulon, have you ever had any discussion with Mr. 
Donnelly or Mrs. Donnelly relating to an extension or renewal of your 
lease? A. Yes; Mr. Donnelly. Never with Mrs. Donnelly. . 

32 Q. With Mr. Donnelly. 

Did Mr. Donnelly ever indicate that you were not wanted as a 
tenant any longer? A. He told me many times that we were a very 
desirable tenant. ” 





Q. And at one time, is it not true that you and he discussed a 
lease and that the question came down ultimately to whether you and 
you alone could terminate a new lease on very short notice, and wasn't 
that the reason that no new lease was signed? A. I didn't follow the 
question. 

Q. Isn't it true that when you discussed the lease in detail at the 
last time -- A. That is a renewal of the lease? a 

Q. A renewal of the present lease. A. Yes. 

Q. -- your discussion got down to your insistence that you have 
a provision so that you and only you could terminate the lease on a very 

' short notice? 

MR. DOYLE: I object, Counsel, on the grounds that the date of 
such a conversation has not been indicated by you in the preface to the 
question, and further I believe that it is irrelevant. 


ddd eee 
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BY MR. GRIMES: 


Q. Approximately a year ago. At any rate, he -- A. We were 


33 discussing lease approximately a year ago. We have been doing 





to the wire, Mr. Donnelly was always absent. 


never get a decision out of he, Mr. Donnelly. 


it comes to closing, we could never accomplish it. 


which would affect your business? A. Yes. 


to my objection, go ahead. 
BY MR. GRIMES: 


a discussion of your risk there. A. Yes. 
Q. You were fearful? A. Yes. 


isn't that true? A. Yes. Not very shortly. That is -- 


prevailed. 


condemnation? 


same objection to the matters might continue through without 
rupting you? 





Q. Subject to the objection, you can answer it; that you 





it for at least a year and a half, and we have discussed many, many 
phases, option provisions, but, unfortunately, when you get right down 


Q. You mean -- A. We could never get -- we, Hogate! s, could 
Q. As to giving you a lease at all? A. That is right. we had 


tried consistently, and many, many times and in many, many; phases, 
to extend our lease, and we have been told we were desirable, but when 


Q. Didn't you have discussions at that time with Captain Donnelly 
that you were fearful about the closing of the street or the condemnation, 


MR. DOYLE: I object again on the grounds of relevancy Subject 


did have 


34 Q. That is why you wanted the option to cancel very shortly; 
Q. Short notice? A. On short notice, yes, when the condition 


Q. Did or did not Captain Donnelly offer to insert a provision in 
the least to protect you in the event of the closing of the street or the 
! 

MR. DOYLE: Counsel, at this time I have an objection to all of 
these matters regarding the lease. Might you and I understand between 
us that on all the matters discussing the lease and the interim matters 
between the Donnellys and Rulon-Henderson or Mr. Rulon, that my 





my inter- 
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MR. GRIMES: We understand that. That is the understanding. 
BY MR. GRIMES: 

Q. You can answer that. Did you answer it? A. I have lost it. 
Go ahead. 

Q. That is as to the insertion of a new provision, or a provision 
in the new lease for your protection in the event the street was closed 
or the property condemned. A. We spoke of many provisions, but what 
do you specifically refer to? 

Q. We were talking about the objection to your insistence that you 

35 alone have an option to cancel the lease on short notice, and that 
was based upon, as you say, your fear that the street would be closed or 
the property condemned and that you would lose business at that time, 
and he thereupon offered to put into a new lease a clause to protect you 
in that eventuality; isn't that true? A. I was always trying to get such 
a provision, but I can never learn the terms, so the answer is yes and 
no. That was one of my objectives. 

Q. Weren't you told that you had option to cancel, or would have 
option to cancel in that event? A. What option? I don't understand. 

I can't agree with you until I know what I was told. What were the 
options ? 

Q. That in the event, in any event rather, involving the closing of 
the street or the taking over of the property or anything of that kind 
which would result in your loss of business, you would have an option 
to terminate the present lease, or the new lease? Wasn't that under- 
stood? Wasn't that offered you? A. The words "option provision" 
was offered, but the terms were never reasonable, nor acceptable. They 
were preposterous and the onus was more on me for asking for six 
months' option, in the words I used, ''So we won't bleed to death if ac- 
cess is cut off and it becomes a no man's land," but that was never 
acceptable by Mr. Donnelly. It was my objective to get such an option. 

36 Q. Didn't you ask for a ten-year lease with six months' option, 
or an option to cancel at any time on six months' notice on your part? 
A. At one stage of the negotiations, yes, and they were not accepted 
by Donnelly. 
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Q. You were told then, were you not, that they would not give you 
such an option, a six-month general option to cancel? A. Yes. 

Q. It was understood -- and I want to be sure that I understand 
your previous answer to be that the option rested upon the destruction 
of your business -- that you would be given that option if there was any 
indication that your business would suffer because of these contingen- 
cies, such as the closing of the street, and so forth; isn't that true? 

A. Iam confused, or you are, on what this option is. In the negotiating 
[of the] landlord and tenant [terms], we talked ten years. I came back 
and countered this ten years with a five-year and six months and then 
for a cancellation in case our business was interfered with, but I was 
not successful in getting such an option from our landlord. The answer 
was always no, and times goes on. | 

Q. During the process of these negotiations on the leage, were or 
were you not told that Mrs. Donnelly would be willing to take all the 

37 risk, purchase your personal equipment and negotiate a manage- 
ment contract with you to operate the restaurant for her? Were you 
told that, or were you not? A. Yes, prior to this ten-year-five-year- 
six months. I have been told that several times in our negotiations. 

Q. Getting back to the meeting in Mr. Searles' office, do you 
remember a very short period of days, one or two or more days, after 
that meeting, that you visited Captain Donnelly in his office?’ Do you 
remember visiting him in his office? A. Yes. | 

Q. Would you say it was a short time after this Searles' office 
meeting? A. I think it would have been, or should have been. 

Q. At that time, were you shown a large RLA disposal! Plat in 
the Donnelly office? ! 

MR. DOYLE: I again interpose an objection, which I would like 
to run through any further questions that concern conversations vis-a- 





vis Mr. Rulon and Mr. Donnelly, on the grounds that they are irrelevant 
to the proceedings and issues on trial in this cause. | 


BY MR. GRIMES: | 
Q. Subject to the objection, will you answer? A. I went there, 
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still trying to get a lease from my landlord, and everything that was 
said and everything that was pointed out, Iam afraid, is too dim in my 
memory, but my objective was to get a lease from my landlord. 

Q. Do you remember being shown three different other places 
that you rejected? A. At other times you mean; other visits? 

Q. At that time, on that plat, as shown on the plat. A. Refresh 
my mind a little more and maybe I can -- was this the plat you had 
then, Horace? 

MR. JACKSON: Don't ask him any questions. 

THE WITNESS: All right. Excuse me. 

Point them out, please, and then Ican answer. Put a circle 
around them so I know what the numbers mean. 

MR. GRIMES: Mr. Reporter, we are looking at the same exhibit, 
RLA File No. C-38. 

I am asking Mr. Rulon, by designating the block with the circle 
around it from 12th Street, Maine Avenue, D.Street and 14th Street -- 
no; Maryland Avenue, 12th and Maine Avenue. That was one of them. 
The designation is 49 ina circle. Across the street there is a block 
designated as No. 41 [50] ina circle, bounded on the north by Maryland 
Avenue, on the west by 12th Street, on the east by 11th, and on the south 
by E Street. That was the second one. Below that, the third place, 
designated as 52 in a circle, which is the north half of the block 
bounded on the north by E Street, on the west by 12th, on the east by 


11th and on the south marked as "Reservation for Southwest Expressway." 


BY MR. GRIMES: 

Q. Now, referring to these three, weren't these three sites dis- 
cussed as possibly available to you and that you rejected them at the 
time you were in Donnelly's office? A. I remember a discussion of 
other sites. I remember 49, your 52, is it, and 51 might have been 
superficially mentioned, but at the time, and still, I don't like that spot 
for a restaurant location. 

Q. Did you at that time, when you were discussing this plat and 
the various sites on it, mention to Captain Donnelly anything about the 





Vv 





41 
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Overlook Circle as being available to you or contemplated to fs used 
by you? That is marked O ina circle. 

MR. DOYLE: Again I object on the grounds that nothing Rulon 
said can bind the defendants in this particular cause and that the matter 
is found only in answers and public records on file, and so object. 

MR. GRIMES: We understand your objection goes to this entire 
line. | 

MR. DOYLE: Very well. 

THE WITNESS: Do I still go on? 

MR. GRIMES: Yes. 

BY MR. GRIMES: 

Q. Did you mention it at that time? A. I very well could have. 

I have no definite knowledge that I did, but it was in the papers 
and we could very well have discussed it. I have hidden nothing through- 
out my activities, but actually I -- it probably would have been ata 





minimum because I was not dealing with Mr. Donnelly. I was trying to 
deal with RLA. | 
Q. When did you first become aware that the RLA intended to 
either purchase or commence condemnation action against the property 
occupied by you presently? When did you first become aware of that ? 
A. I knew they intended to buy it, from the newspapers, for the last 
five years. They are buying all of Southwest. 
MR. GRIMES: Mr. Reporter, the machine was off. Would you 
read into the machine the last question and his answer to it. 
(The Reporter read from his notes as requested.) 
BY MR. GRIMES: | 
Q. Aren't you now referring to the general plan as to the whole 
area, which included this? What I meant to ask you, more specifically, 
is when did you first become aware that the RLA was about to either 
purchase or commence condemnation action. A. That evening meeting 
when Horace busted into the office when Searles and I were talking, 
whatever the date of that was. | 





Q. July the 15th? A. In that neighborhood. That was news to me. 
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Q. What arrangements, if any, have you made with officials of 
the RLA to remain in possession of this property after it is taken over 
by them? A. None. 

Q. You have no memorandum of understanding or even oral 
agreements to that effect? A. None whatsoever. 

Q. And you have not discussed with anyone in that agency the 
possibility of your remaining in there after the property is taken? 
A. That is right. 


Q. No discussion as to rent, of course, then, was there? A. Noth- 


ing at all. 

Q. Back to the conference in Mr. Searles’ office when Captain 
Donnelly was either inside or outside, was there any conversation be- 
tween you and Mr. Searles about your proposal on behalf of the Over- 
look Corporation which would be in Mr. Donnelly's presence? Did you 
discuss it either way? A. Well, I was there talking. I don't know what 
the topic was.’ On Overlook, my purpose always has been to submit a 
successful proposal for the project. I haven't the slightest recollection 
what the topic was, with the exception of the interruption when Mr. 
Donnelly burst into the office unannounced and had the squabble with 

Mr. Searles. 

Q. Was there any indication to you by Mr. Searles that the board 
had approved your proposal that morning? Was there or wasn't there? 

MR. DOYLE: I object again. The approval of the matter or dis- 
approval of it is a matter of public record. This witness' recollection 
of any conversation or any other matter is not the best evidence of it. 

BY MR. GRIMES: 

Q. Subject to the objection, Mr. Rulon, I am asking you whether 
you remember there was a conversation to that effect? A. I have no 
recollection of conversation to that effect. 

Q. Do you remember any conversation about holding a public 
hearing on the matter at that time? A. We are talking about whatever 
Searles and I were discussing on that afternoon. 

Q. That's right. A. I haven't -- for the life of me, I don't know 
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what the topic was, this other one so overpowered me. Howeyer, I 
might say that the only knowledge that I have, or the best knowledge I 
have of what Overlook has accomplished has been from the newspapers. 
Q. Did you discuss with Mr. Searles at that time, or at any other 
time, the fact that the land agency, on or about that date, was sending 
to Congress a proposed new amendment to the act which would give a 
43 priority of relocation in the area to business concerns displaced 
by redevelopment activities? A. I never discussed it with Mr. Searles 
or anyone in the RLA. | 
Q. And he didn't discuss it in your presence, to the best of your 
recollection? A. When I make a statement, I expect to be believed, 
and I learned of it from the newspaper after it was done. | 
Q. I will have to ask you whether you remember one other thing 
at that time when Mr. Searles was there and Mr. Donnelly: Whether 
anything was said by Mr. Searles about a new taking schedule to be 
issued that day. A. The only reference of taking schedule was a dis- 
cussion between Mr. Donnelly and Mr. Searles, and I wasn't aware of it 
before and, quite naturally, I wasn't aware of what was about to happen. 
It was all when Donnelly busted in. It was news to me. | 
Q. On how many occasions have you and your brother Joseph 
entertained officials of the RLA in your restaurant? | 
MR. DOYLE: I object again on the grounds that that has no 
relevancy at all to the proceeding. | 
BY MR. GRIMES: 
Q. Subject to the objection, do you care to answer it? A. What 


does the word "entertain'" mean? Sure, I will answer it. 





44 Q. Have they been your guests at your restaurant? A.| | Yes, 
they have been -- let's see who "they" is. | 
Q. Mr. Remon, Mr. Searles, or any of the officials of the agency. 
A. Yes, Mr. Searles; yes, Mr. Remon -- and Iam going to add some- 
thing -- and, yes, Mr. Burrows, have been my personal guests at the 
restaurant. The number of times, I think, would be important, and I 
am certain I have never -- by guest who paid the bill -- I have never 
| 
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signed the check more than three or four times for the whole kit and 
caboddle. Bear in mind that we are the restaurant nearest to their 
place of business and they are in there many, many, many times over, 
many more times than I know about, and I certainly do not intrude. 

MR. GRIMES: Off the record. ® 

(Discussion off the record.) 

BY MR. GRIMES: 

Q. Assuming -- A. Hey, on the record now. 

Q. Iam on the record. 

Assuming your known efficiency in the operation of the restaurant 
and the wonderful reputation that you have built up, to what primary 
factor do you attribute your success on Maine Avenue? A. I blush. 
Blood, sweat and tears seven days a week for 20 years. 

45 Q. That all checks into your efficiency -- 

MR. DOYLE: Excuse me. May the witness answer the question? 
I don't believe he has finished answering the question. 

THE WITNESS: No. Truly, I haven't. Keeping everlastingly 
at it, being very active in our trade association, trying to be a step 
ahead of current events. In other words, being progressive and looking 
to the future, and particularly as it was the best livelihood I ever had 
and I aim to do everything I can to continue it. That is why I am so con- 
cerned with the present current events. They are very distasteful to 
me, but here we are. 

MR. GRIMES: Have you finished? 

THE WITNESS: Period. 

BY MR. GRIMES: 

Q. Isn't it a fact that your present location is the primary factor 
in your success? A. You mean by that that the location 9th and I, as 
against 10th and Ior H -- 

Q. I mean by that, that assuming you would do all of those things 
that you have just said you would wherever you are or were, what is the 
primary factor? I am asking you pointedly: Would it not be the partic- 
ular location, over and above all of your efficient operation of the place? 
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46 A. If by "location" you mean the Southwest waterfront, yes. 
There are five triangles down there. I am vain enough to think we could 


> | | 
| have done it in any of them. 





Q. You mean on Maine Avenue? A. Triangles on Maine Avenue. 
You know how they work out down there. Any one of them. | 

Q. Facing the waterfront? A. Yes. 

Q. But there are no buildings on any of those other triangles 
which could be used by you without extensive new construction, are 
there, to your recollection? A. Yes, there are some buildings there. 
You know, we did the building and the rebuilding of the old foundry, and 
so improvising and redesigning and rebuilding and alteration I don't 
fear, because we have done it all, not the landlord. | 

Q. When did you do that, Mr. Rulon? A. From the very + aie I 
walked in, on Thanksgiving Eve 1938, I started See and expanded 
constantly year by year. ~ 

Q. Do you remember Beck's, so-called? A. Yes, I do.) : 

MR. DOYLE; I -- go ahead. There is no question pending. 

BY MR. GRIMES: ! 
Q. The so-called Beck's Restaurant preceded you? A. ‘Yes. 
Q. Wasn't that building, formerly the old foundry, remotieled in 
47 order to take care of Beck's, the people before you, for restau- 





rant purposes? A. I don't want to be facetious. Yes, it was an old 
foundry remodeled to take care of Beck's and it ended in bankruptey. 
That is why I came in. It was most inefficiently done and my prime 
purpose was to put a successful restaurant in there, which I endeavored 
to do, and I think we have had a fair share of success. : 
Q. Well, the building was there, of course, when you went there. 
A. At that time Mr. Beck had control of less than a quarter of the 
square. We have expanded ever since, but I rebuilt that building, too. 
Q. The restaurant was already in operation? A. No, it had 
| failed before I came in and was closed up by the sheriff. ! 
Q. The facilities were all there? A. What facilities were there 


had been owned by Beck's. 
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MR. DOYLE: I object to this. I believe it is going way beyond 
any conceivable relevancy to the issues involved here. 
BY MR. GRIMES: 


~ 


4 


Q. The point I am trying to make, or the question that I am trying ; 


to get over is that when you walked in there, you had a building, the 
walls, the floors, the roof -- A. There was an occupancy permit for a 
restaurant in the building that I found. 

Q. And it had been occupied and, efficiently or not, it had been 
operated? A. It had operated for 22 months as a restaurant and fish 
market. 

MR. GRIMES: That is all I have, Mr. Doyle. 

MR. DOYLE: Bear with me just a moment, Counsel. 

EXAMINATION BY COUNSEL FOR DEFENDANTS 
BY MR. DOYLE: 

Q. Mr. Rulon, during the course of your testimony, I believe you 
referred on several occasions to a public hearing or public discussion 
concerning your proposal regarding the redevelopment of Overlook, and 
I ask you whether or not there wasn't such a public discussion or public 
hearing held before John A. Remon, the Chairman of the Board of Di- 
rectors of the Redevelopment Land Agency, and Mr. Francis Healey, 

a member of it, on August 11, 1958? A. That was the second public 
hearing. 

Q. That was the second hearing? A. That was held in the school 
building in Southwest, so Iam clear on what you refer to? 

Q. Yes, in the school building. A. Yes, there was. 

Q. I also refer you to a letter of July the 8th, 1958, to which 

reference has been made in the direct part of the deposition, 
from Watson B. Rulon of the Overlook Corporation to the D. C. Re- 
development Land Agency, dated July the 8th, 1958, and call your 
attention to the bottom paragraph of that page which recites: 

| "This corporation has devoted considerable time, study and 
expense to the preliminary investigation of the engineering, 
traffic and economic feasibility of the foregoing. It has engaged 


4. 


f 


x 
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architectural, traffic, economic, restaurant, planetarium con- 
sultants and caused initial plan and scale model of the facilities 
to be prepared. ” 
I ask you whether or not you, in fact, did not engage architects. 

A. We did everything that that letter says. 
Q. And incurred expenses in connection with the i bia of 
your redevelopment proposal? A. Yes. 
MR. DOYLE: I have no further questions. 
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Washington, D. C. 
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The above-entitled cause came on for hearing on the Defendants‘ 
Motion for Surnmary Judgment and the Plaintiff's Motion for Injunction 
Pendente Lite, before the HONORABLE EDWARD A. TAMM, United 
States District Judge, at 11:30 A.M. 

APPEARANCES; 


WARREN W. GRIMES, Esq., 
HORACE J. DONNELLY, Jr., Esq., 
Counsel for Plaintiff 


JOHN F. DOYLE, 
Assistant United States Attorney, 
Counsel for Defendants 


* * * 
PROCEEDINGS 
THE CLERK: Donnelly v. District of Columbia Redevelopment 


Land Agency. 

THE COURT: You may proceed. 

MR. DOYLE: If it please the Court, I arise as the proponent of 
a motion for summary judgment in the cause. 

I have here three copies, mimeographed copies of the various 
sections of the Redevelopment Land Act. I would like to give one to 


* counsel, if they do not have one at present, and hand one up to the Court. 


It might facilitate following some of the matters here involved. 

A complaint was filed in the cause here seeking basically two 
separate things from the Court, and confining itself to two separate 
activities of the Redevelopment Land Agency and the other Government 
services. 

The first thing concerned the acquisition of the land; the second, 
the disposition or disposal of land acquired. 

On the acquiring of the land, itself, there is an attack upon it, and 


Your Honor is asked to grant an injunction permanently and preliminarily 


to enjoin the proposed condemnation of the property. 


Oo 


? 
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In other words, Your Honor is asked to enjoin a matter which 
would in the normal course go before your brother Hart, me in the 
Condemnation Court. 
Upon the other phase of the problem, the disposal of the land, there 
is a question of whether or not Mrs. Donnelly, asa land owner in- 
volved, has a priority or is entitled to certain special preferences re- 





garding a portion of property now dedicated under the plan toa public 
use known as The Overlook, the complexities of which I woule like to get 
into just a little later. 
So I would first of all confine myself to the problem of the attack 
upon the acquisition of the property and the remedy that is suggested 
before Your Honor, that of injunction. : 
That phase, obviously, breaks itself down into two patie, as well. 





One is whether or not the remedies involved here are ones that Your 
Honor, as a chancellor in equity, should grant on the grounds that there 


| 
| 


is an adequate remedy at law for the same people sis the same 
issues before Judge Hart sitting in the Condemnation Court. That, of 
course, goes to remedy. | 

The second matter goes to substance, in which Laubmit to the 
Court that upon the depositions and affidavits on file in this cause, that 
there is no question of law or no dispute of fact and, actually; then, no 
real dispute of law, that everything that was done was.in accordance with 
law, and hence, the proceedings to acquire this particular property are 





perfectly proper. 
Now, as to Point 1, Iam not going to belabor the Court upon the 
point. I have put down the authorities in my brief. I have examined 
_ the authorities submitted by my friends over here in opposition. 
I think this can be said in analyzing both the cases which I cite and 
the cases which my friends cite. I don't think they have come up with 
one case in. which a Federal Court has enjoined a condemnation under a 
Federal statute. I have referred Your Honor to the Berman case in my 
brief, which came before Your Honor after Berman v. Parker had been 
tried by the three-judge court, but before the Supreme Court had com- 
pletely amplified and clarified the power. ! 
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Even before the clarification by the Supreme Court, Your Honor, 
in a case almost completely identical with this one, refused to grant an 
injunction on the ground that a perfectly clear and adequate remedy at 


law existed for these gentlemen in the course of the condemnation 
hearings. 

That was backed up, of course, by the analysis of the Supreme 
Court in Catlin and in the Puerto Rico case. 

So I submit to Your Honor that what we are doing here today, of 
course, is purely and simply something which in the ordinary, normal 
and proper course, could and actually must come before this same 
Court -- not a different court, this same Court, but sitting in Con- 
demnation. 

My second argument goes to one of the substance of the matter. 

Now, from the exhibits on file in the cause, and from the affidavit 
of Mr. Donnelly's witness, Mr. Rulon, in the case, whose deposition was 
taken last Monday, and was served on me -- I presume it is in the file 
-- and Mr. Donnelly's complaint, and other matters taken together, I 
think we can piece together pretty well the history of the particular 
property involved. 

Your Honor, I believe, will, as certainly most people do, know 
the property. It is located around 9th and Maine there. It is the build- 
ing in which Hogate's Restaurant operates. According to the deposition, 
Mr. Rulon has been there for many years, and has operated there the 
business known as Hogate's. 

He gave in the deposition somewhat of the history of the matter. 
At the time he moved into it many years ago, it had been an old foundry; 
it had been used as a restaurant, and his predecessor went broke. 

Mr. Rulon, with the know-how in the business that he has, as 
shown from the deposition, built the business up, and himself made 
repairs to the building, itself. 

He is now operating there under a lease with Mrs. Donnelly. 

Mrs. Donnelly, on October 21 of this year, some nine days before our 
preliminary hearing that was held on the 30th, I believe, gave Rulon- 


On 
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| 
Henderson, Inc., the operators of Hogate's, a notice that the lease was 
m4 up on January 31 -- I believe was the date -- and that they were to get 


ma 6 out on or before that time. | 
That is the particular status of the property. We have Mrs. 
Donnelly, a landlord to the property; we have it occupied by a business 
concern, operating Hogate's Restaurant. We have a notice to the oper- 
ators of Hogate’s that the lease is up on the 31st of January, ii that 
they must get out. 
As I saw, the place is well known. Now, Mr. Donnelly ald Mr. 
Grimes speak of it as a national monument, or as a national shrine. It 
certainly is a good restaurant. I don't quarrel with that at all, I think 
most of us usually reserve those terms for something like the Monument 
to the Unknown Soldier, or Lee's Home at Arlington, or Mt. Vernon. But 
I guess, according to taste, there is no dispute, and words may be applied 
to anything. At any rate, that is the particular property. | 





Now, as to the problem of redevelopment concerning Southwest 
Washington. Your Honor is familiar with the Act. Your Honor knows 
that the Act went before a three-judge court here in the Goldie Schneider 
case, and was delineated by the opinion of Judge Prettyman in that 
particular case. | 

As Your Honor is well aware, in that case Judge Prettyman upheld 
the constitutionality of the Act, but on the other hand delimited it con- 
siderably as to whether or not an individual piece of | could be 
taken, making that almost a question of fact. 

7 The essential arguments in the cases that went to the three-judge 
court and later to the Supreme Court of the United States were: My 
property, it is quite all right. I have got a good piece of property. 
Morris' property -- his Executor was Berman -- had a department 
store, I believe. I believe there was a liquor store involved. I think 
there was a hardware store involved. 

In other words, they said: Our property isn't blighted. I might 
be bad around us, but ours is all right. Here you are taking our property. 
What you are going to do is going to give it away to other es 
enterprises after it has been condemned. 











322 

The Supreme Court of the United States modified that opinion con- 
siderably and came out with really a tremendous approval by the highest 
Court of the theory of redevelopment, in which it is to be planned as an 
area, not planned as a single spot, or not piecemeal, not taken piece- 
meal between areas. 

The Supreme Court of the United States in the case also put into 
the law something that really had never been clearly expressed before, 
and that was that a city may not only be healthy, but it can be beautiful. 
In other words, the problem of aesthetics was put into the police power 
for one of the first times. 

Your Honor will remember some of the older zoning cases in 
which that was a bad word. But here the Supreme Court came out, and 
realizing the entire problem, put its stamp of approval on it. 

So much for the history of the litigation on the subject. We come 
back to the history of this particular project area, which is Project 
Area C. 

In 1952, the Planning Commission adopted and put forth a 
generalized pian for the area. It was a plan that had no statutory stand- 
ing as far as the Redevelopment Land Act was concerned. 

As Your Honor will note from a reading of the definition of "Pro- 
ject Area’ and from the statutory prerequisites of 5-705(b), the plans 
that are required under that statute have a very special, a very techni- 
cal, a very limited meaning. 

It is a plan which is adopted for an area, handy for redevelopment, 
which is approved by the Commissioners of the District of Columbia, 
and then certified to the Redevelopment Land Agency. 

It must have within it the boundaries clearly marked and pre- 
scribed. It must have land use and site plans in it; and it must have 


specifications of a technical order, which are described very specifically 


in 5-705(b), and also are set forth in Berman v. Parker, where they 
were reviewed and approved. 

The original plan concerned the entire general Southwest area. 
It included this spot here; at least, there are color marks for the use. 
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It was never sent over to the Commissioners of the District of 
| Columbia, nor were boundaries clearly delineated in it, although from 
studying it, it appears on Plate 1, I think, of the buff book exhibit before 
you, it does appear that this property was laid down there.as a com- 


at mercial property to be acquired to use later as commercial property. 
| But, again, it had no standing. | 
| Now, between that time, between '52 and '56, a eonsidesatia 


amount of study was put into the whole idea of redevelopment, itself, 
! and a completely new plan was developed. | 
The main development was by a firm named Webb & Knapp, which 

is probably the biggest of the experts in the redevelopment field in the 


" United States. ; 
| The areas concerned were some 400 acres. Your Honor can see 
a! the delineations on it, I believe on this Plate No. 2, where it is marked, 


- | and also specifically on Plate No. 3. It was a plan which really took 
| into consideration a complete revitalization of this entire section. 
It was in accord, I believe, with the great policy of redevelopment 
not to allow the City to die, as it had been dying in that general area 
10 . there. | | 
a? The major change with which we are concerned here came in this 
fashion: As Your Honor can see from Plate No. 1, Maine Avenue pre- 
scribes a course right along the water front, leaving a very very nar- 
| row margin between the harbor edge there and the street. | 
The change with which we are interested here, -- of course, 
| there are others throughout -- bent back Maine Avenue in a semi- 
circular fashion, creating the depth to the water front. The explanation 
‘ and the reasons for it are set forth on Page 17 of the — book. 
Iam quoting: 

"A major attraction of Southwest Washington is the Water- 
front with its seafood restaurants and marine activity. The re- 
development plan seeks to enhance this important element. 

:' "At present most of this marine activity is cramped into too 
: small a space, spilling out across Maine Avenue, The plan seeks 
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to offset this by curving Maine Avenue to provide space for new, 
well-designed marine commercial uses. At the same time, the 
land side of Maine Avenue will make a park area directing the 
attention of the passer-by to the waterfront while providing 
amenity to the residences abutting the parks. 

"In the design of the Waterfront itself, buildings will be 
spaced to preserve strategic vistas of the yacht basin and marine 
activities from Maine Avenue, the Mall Overlook, and the several 
street approaches to the Waterfront area." 

As Your Honor can see from the matter, the problems of air and 


light to the buildings are taken care of by this new plan, rather than 
having them facing the waterfront on both sides of the waterfront, the 
old commercial, outmoded commercial strip zoning plan of past times. 


That plan was adopted by the National Capital Planning Commis- 


sion, after the exhibits indicated that the various units concerned, the 
Municipal Government, the Federal Government, were considered and 
approved. 


It then went before the Commissioners of the District of Colum- 


bia, sent over by formal letter. The Commissioners of the District of 
Columbia published a notice of public hearing, and held a public hear- 
ing upon it. 


It then was certified by the National Capital Planning Commission 


over to the Redevelopment Land Agency. As I have noted there in my 


brief, at that particular point, and after that particular thing 


happens, there is no qualification in the rights of the Agency, itself. 
The acquisition of that property becomes automatic and mandatory upon 
the agency, itself. 


Section 5-705(d) provides, in pertinent part: 

"After a project area redevelopment plan shall have been 
adopted by the Planning Commission and approved by the District 
Commissioners, the Planning Commission shall forthwith certify 
said plan to the Agency, whereupon said Agency shall proceed to 
the exercise of the powers granted to it.” 
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So at that particular time, as far as the acquisition of the prop- 

me erty is concerned, I respectfully submit to the Court that the Agency 
now has absolutely no authority not to acquire it. 

The Congressional intent in the statute -- not only intent -- the 
clear mandate of the statute compels them to take the action. | 
= Now, at this point, I should like to note an argument made by 

7 my friends. My friends suggest that the Commissioners of the District 
: of Columbia should have held the same type of hearing when this matter 
™ came before them that the ICC holds, instead of holding the type of 
* | 48 hearing in which all people who wish to can get up and make any ob- 
jections they wish, call. the attention of the Commissioners to any 
* matter that they wish. In other words, that the Administrative Pro- 
cedures Act applies to the Commissioners of the District of Columbia. 
«| I have noted in the brief, in my excerpt, that they are specifically 
| a unit which is excluded from the Administrative Procedures Act. 

But my friends say, this is Federal business. This is a Federal 
affair, triggered from Federal agencies. Therefore, when ajhearing 
is held, the Commissioners then, by some osmosis, take on the 
character of the Federal Trade Commission or the Interstate com . 

_ merce Commission. | 

I say to Your Honor this: That the City here, of course, is an 
unusual place, as far as laws and jurisdictions are concerned. Here 
the Congress of the United States is not only the Federal body, speaking 
for the body that passes such things as the Administrative Procedures 
Act, and other matters concerning national agencies and national im- 
port, but it is also the state legislature, having the full power of a 
at state legislature, as well as a municipal council. | 

In such a matter as this, particularly when the places for hear- 
ings and who should hold the hearings are so clearly set forth, their 
idea is quite obvious that in a matter of complete municipal concern 

14 like this one, where they are fooling around with the preserve 
of the Commissioners of the District of Columbia in a most intimate 
fashion, that the Commissioners, representing the people of i City 
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here, should be allowed to be the ones to hold the hearing on it, that 
there is nothing in the world to prevent them from so doing; and that is ioe 
precisely what they did. The Commissioners held the same type of 
hearing they have held in which values of property have been either 
raised to tremendous heights or lowered, as in zoning regulations. 

Mr. Donnelly was present at the hearing for Mrs. Donnelly, 
registering objections to the matter; and I think it would be presumptuous ~«. 


for anyone to say that the Commissioners of the District of Columbia “ 
had not given what consideration they saw fit to give Mr. Donnelly, and i 
that they gave him full consideration for whatever the merits of his . 


argument might be worth. } 

So as I say to Your Honor, concerning the acquisition of the 
land, we come right down to the point where the Redevelopment Land 
Agency over here has positively no alternative to act whatsoever. An 
injunction to prevent them from acting, to prevent the condemnation 
suit from being filed would be contrary to the specific language as well 
as to the intent of the statute, itself. 

Now I would like to proceed to the second point and to the history 

15 of the second point, that concerning Mr. Donnelly's and Mrs. 
Donnelly's special prerogatives to gain a relocation in other land in 
the section. 

What it involves actually, Your Honor, is this: If you will take 
a look at that architect's rendering, or that general rendering on Plate 
No. 5, and follow Tenth Street down to the end of Tenth Street, you 
will see a circular area sitting out there under it. 

As you can see, Tenth Street is going to have a mall or esplanade 
set forth entering into it. Under the present plan, that Your Honor has 
before you, that is going to be a public use, an overlook where people 
can drive around and look over the vistas of the waterfront area as re- 
developed and recreated. 

The Rulon brothers formed a corporation called Overlook, Inc., 
and they have had conversations with the Redevelopment Land Agency, 
and have put forth specific proposals to them that they will redevelop, 
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and suggest to the Redevelopment Land Agency that that not be a public 
aa use, that that plan be amended, and instead of having that overlook 
there, that it be translated into an active use. That they will put up a 
rather imposing planetarium and restaurant, where they can continue 
on with the business that they have operated with Mr. Donnelly. 
I would have no question but that they have had encouragement, 
_ 16 certainly encouragement from the Redevelopment Land Agency, 
in submitting their plans to it. 


te The law, of course, is this: The law is that before any disposition 





could be made of that particular property to Overlook, or to Mr. 

Donnelly, or to anybody else, the entire plan would have to be changed. 
In other words, the steps would have to be taken. The National 

Capital Planning Commission would have to adopt an amendme nt to the 


a! plan. It then would have to be certified over to the Commissioners of 
the District of Columbia. The District of Columbia Commissioners 
a4 would have to hold a hearing thereon. The District of Columbia Com- 


missioners would have to adopt and approve the plan made by the 
| National Capital Planning Commission, which, in itself, would have to 
go to the Redevelopment Land Agency, and then and only then could a 
final contract of sale or lease be made for that particular property. 

In that instance, of course, a public hearing would have’ to be 


el held, since the statute provides that before you sell or before: you 
lease, before the final proposition is accomplished, you must, indeed 


iY go through a public hearing upon it. 

| So regardless of what is being done with Overlook, I suggest to 
the Court, as a procedural matter, that a declaratory judgment con- 
cerning a piece of property which has yet to be passed through the 

17 screening of two agencies, and with two public hearings at least -- 
at least one concerning the plan to be adopted -- would be extrem ely 
premature, to say the least. | 





Now, let's pass that aside for the moment. They are talking 
about propriety throughout this. Let's go to the propriety of the matter. 

There is only one thing in that Act that I can see which gives a 
person in the area a statutory right for any consideration regarding 
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the relocation or redevelopment sale or lease of the property, after 
it has been acquired and after we have it out for disposition. a. 
That particular thing is set forth in Section (i), I believe it is, 
of 707, which says this: It is on Page 7 of that document there, Your 
Honor, and was just passed, I believe, as an amendment to the Act 
last August. 
It says: “ 
"In the lease or sale of a project area or part thereof 
which is designated for commercial or industrial use under * 
the project area redevelopment plan, the Agency shall es- 
tablish a policy which in its judgment will provide to business 





concerns which are displaced from a project area a priority 

of opportunity to relocate in commercial or industrial facili- 
18 ties provided in connection with such development." 

As I read Mr. Donnelly's pleadings and arguments in the case, 
he feels that since he was a landlord of a business concern, that he 
should be given the spot or the opportunity to go into the place rather 
than the business concern which was within his particular place. 

Reading that thing strictly, I don't think Mr. Donnelly is con- 
cerned in it atall. The words "business concern" seem to me to be 
quite clear. If you were going to consider landlords as a business 
concern, you would have to get over the positively obvious step that 
what they were trying to do was take care of people whose good will 
was lost by condemnation, a tenant, or perhaps a property owner who 
himself had operated a business in the particular area. 

THE COURT: Mr. Grimes says, however, in his points and 
authorities, that a man who is in the real estate business has a busi- 
ness concern. His object is to make money, and that is the object of 
a business concern. 

MR. DOYLE: That would be probably the object of all of the 
landlords in the area. If we carried that thing to its conclusion, every 
landlord in the entire area would be allowed to get back a comparable 
piece of ground in the new area, and completely defeat the whole prob- 
lem of redevelopment which is set down in the book here. One of the 
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19 main things that they noted in the death of the area was the fact 
| that the absentee landlord was present in the particular area, itself, 
ej I believe further that if the words "property owner" were in- 


volved in the particular case, it would have been spelled out here. 
That property owner is well taken care of in the Act by the act of 
condemnation. He is made whole. We must assume that the reason- 
able and fair value of his property is given him in the condemnation 
suit. Why should anything else over and above the amount of money 
to which he is entitled be given to him? | 
To the contrary, however, a man who has a business, good will 
in the premises, who has been operating there, who has actually been 
in operation, when it is taken out from under him, he gets the reason- 
able value for the property but the big increment is not present. 
Assuming if he were a business operator, a business concern, 
however, I do not see how he is any more of a business concern than 
is Mr. Rulon, whose history is set forth in the deposition that we 
have seen before. 
At any rate, throughout it all, I do not see, first, how ine 
matter can be possibly ripe for a Court decision, and, secondly, how 
Mr. Donnelly has a right under this particular statute involved here. 
20 I just have several more remarks to make and they are these: 
Mr. Donnelly suggests that a hearing given to Mr. Rulon, when he 
proposed these plans, -- he expended a great deal of money, proposing 
that a new development to Overlook be made -- that the Redevelopment 
Land Agency had only two persons present at the hearing. | 
I don't conceive of that as a hearing. I think it has no statutory 
basis. There was no statutory need for it. I think the main proposition 
involved in there was to hear everybody that wanted to be heard, so 
that the matter could be relayed over to the full Board to consider the 
idea of the Rulon enterprise. | 
Secondly, it was to combat what is known as the charge of secrecy 
involved in here. I see that mentioned throughout Mr. Donnelly's brief. 
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The exhibits certainly do not show it. It was a matter of public 
knowledge. I know of no single agency in the Government of the United 
States that is covered as well and as often by the press as this Agency. 
So I do not feel that that has any moment whatsoever in the considera- 
tion before Your Honor. 

One last statement. I have gone over the comprehensive brief 
of Mr. Grimes and Mr. Donnelly. I would like to make just several 
comments about it. 

I notice TVA v. Welch is cited on Pages 28 and 11, and excerpts 

from the case are set forth therein. I have read through TVA v. 
Welch, 327 U.S. 546, and have not been able to find either one of those 
quotations in the text. Possibly another case was meant when the cita- 
tion was put down. 

The next is that on Page 5 of the Plaintiff*s opposition, there is 
the statement: 

"As Associate Justice Douglas observed in United States 
v. Wunderlick, 342 U.S. 98, 101, ‘Where discretion is ab- 
solute man has always suffered. Absolute discretion is a 
ruthless master.' " 

I have noted that Justice Douglas in the particular case -- I have 
no fault to find with it -- was speaking for the dissent. 

The last matter concerns Page 29, in which the old case of 
Cavanaugh v. Looney was cited. Counsel put forth a statement there 
coming from the Cavanaugh case, a decision, I believe, by Mr. Justice 
MacReynolds. 

Right after the quotation, counsel recites: 

"The Court in the above case, in upholding a denial of the 
injunction petition stated that nothing indicated that any ob- 
jections to the validity of the statute could not be presented 
in an orderly way before the state court where defendants 
intended to institute condemnation proceedings.” 

That is correct, and it is good rich prose. But how much richer 
is the statement of the noble Justice MacReynolds, himself, when he 





—————————————er ress 
331 
follows that word "irremediable." I am now quoting: 


ro | ‘When considered in connection with established rules of 
| law relating to the power of eminent domain claimant's alle- 
gation of irreparable loss and damage appears fanciful. : The 
detailed circumstances negative such a view and rather tend 
| to support the contrary one. Nothing indicates that any ob- 
jections to the validity of the statute could not be presented 
in an orderly way before the state court where defendants in- 
tended to institute condemnation proceedings, and if by any 
chance the state courts should finally deny a Federal right, 
the appropriate and adequate remedy by review here is ob- 
vious. Exercising a wise discretion, we think the Court 
below properly denied an injunction upon the record. It 
! was not called upon to inquire narrowly into the disputable 
I points raised against the statute. No more are we. The 
judgment of the lower Court is affirmed." | 
23 Thank you, Your Honor. 
i MR.GRIMES: If Your Honor please, my understanding is that 
we are before Your Honor this morning on a motion for summary judg- 





| ment, and not on the merits of this case. | 
Unfortunately, when the Government's memorandum of authorities 
was prepared and submitted, to my mind, there was a confusion of two 
distinct matters. One, his motion for summary judgment, and the 
grounds upon which he relied for that, and number two, his opposition 
to our request for an injunction, wherein he relied upon the defense as 
A to the presence of an adequate remedy at law. | 
In our meeting that, we more or less have had to follow that 
confusion of the two points. I will try to keep them as in the 
argument which I will make to you now. | 
Counsel's argument as to the history of the legislation ib quite 
accurate. The adoption of the various plans, the procedure to be followed 
by hearings, and so forth, are quite obvious. And in the pleadings that 
: have been filed, that is substantially all that they have relied ppon, in- 


cluding the affidavit of Mr. Searles. 
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But as to summary judgment, first, no answer, of course, has 
been filed to our complaint; and this complaint does assert many facts 
of substance, on Pages 4,5, 6,7,8,9 and 10. 

24 As I remarked to Your Honor at the previous hearing, since we 
felt that good pleading prohibits the inclusion of mere evidentiary facts, 
necessarily, there were many facts of substance upon which the Plain- 
tiff did and does rely and is entitled to rely, they to be introduced by 
oral and written proof. 

We have charged arbitrariness and caprice, which is a substan- 
tial fact issue. Also, the Defendants’ own attorney, in the previous 
hearing here, at Page 6, admitted that they do not believe that we are 
a business concern, and that is a pure fact issue, on the determination 
of which one of our most substantial and absolutely new statutory rights 
to priority will depend, far above and beyond a mere dollar just com- 
pensation to be determined by a jury in a condemnation proceeding. 

There is conflict in the facts around the date of July 15, 1958, 
and a highly questionable issue of fact as to the schedule of taking. 

There is controversy on whether the so-called crescent, to which 
Your Honor's attention has been called, from the so-called golden book-- 
Plate No. 2 -- that is the crescent which was developed by moving the 
street, Maine Avenue, over so it would run directly through our 
property. 

There is controversy over the alleged fact that the solitary 
reason for the presently hurried seizure is not for a public purpose, 

25 but only to beat the January 14, 1959 expiration date for the 
Hogate'’s lease, and that the seizure proceedings are to be filed in this 
Court today, or tomorrow, under our expectation. 

On that I call your attention to Page 13 of the transcript of the 
last hearing before Your Honor. On Page 13, Mr. Doyle, right near 
the bottom of the page, says: 

"So I don't want to say that Iam granting an administrative 
stay, something of that order, but nothing will be filed in the 
Court until Friday, the 14th, which would allow us to argue 
the matter on the 13th, if that would be agreeable.” 
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That was the time that I asked that you extend it through the 

| 14th; and Your Honor's order expires today. So we can confidently 
expect it tomorrow morning. ! 

| Limiting myself to summary judgment, the only basis that I know 
of -- I may be wrong; I have been -- is that the granting or denial of a 
summary judgment rests upon one thing: Whether or not there are 

| substantial facts which are controverted. If there are no substantial 
controverted facts, then summary judgment applies. 

If there are -- and I certainly have abundantly shown it in the 
brief -- controversies over substantial facts, then summary ‘jain 
cannot properly lie. 

26 That is our position. That is why I am reciting some of these 
facts which I say are controverted. 





Our preliminary statement in support of our objection to the 
motion for summary judgment is replete with authorities. Without 
detailed repetition or review thereof, we have shown the following: 

One, that ali doubts must be resolved against the movant for 
summary judgment, and it must be shown that -- and Iam quoting ~~ 
"to a certainty that the Plaintiff cannot possibly be entitled to relief 
under any set of facts which could be proved in support of his jalle- 
gations." | 

That is on our Page 1. 

That the Defendants’ almost sole basis relied upon in their 
motion is that the Plaintiff has an adequate remedy at law, relying 
almost entirely upon Berman v. Parker, and the two unreported cases 





of Sherman and Schneider. Whether there is an adequate remedy at 
law is a defense in injunction cases rather than summary judgment 
cases, in my opinion, which latter is determined, as I have said, by 
the presence or absence of controversy over substantial or material 
facts. | 

Second, we have shown that the mere dollar compensation in 
condemnation cases could not be an adequate remedy as to our exchange 
and relocation rights, acquired subsequent to all of the decisions which 


my friend has cited, and making them inapplicable here. 
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We could expect, if a declaration of taking were filed tomorrow, 
there is to be a long period of time before we ever can get before any 
jury or the Court in the condemnation proceeding. 

What happens to this particular property in that interim is very 
important to use. This property is a million-dollar property in our 
estimate. 

We are here before this honorable Court -- and this I think is 
important -- in a law action, pursuing what we feel, should we pre- 
vail, is an adequate remedy at law. The settlement of respective 
party rights before an administrative agency executes an openly 
threatened move which would result in an irreparable injury. 

That is the purpose, in our opinion, of the declaratory judgment 
act, and we have yet to find an authority that we must be denied this 
law action and be forced into the highly restrictive and distant just 
compensation action. 

We showed the Supreme Court's holding, particularly in the 
Walla Walla decision, on our Page 15: 

"That the remedy at law, in order to exclude a con- 
current remedy at equity, must be as complete as practical, 
and as efficient to the ends of justice and its prompt ad- 
ministration, as the remedy in equi Ai 
Also that: : 

"Where irreparable injury is threatened or the damage 
be of such a nature that it cannot be adequately compensated 
by action at law, or is such as, from its continuance, to 
occasion a constantly recurring grievance, the party is not 
ousted of his remedy by injunction.” 

We show there is nothing in the Berman case which decides the 
method of challenging prospective taking. That case really merely 
affirmed the lower Court as to the constitutionality of the RLA Act, 
with certain modifications. 

Could I divert here for a moment, because so many times this 
has come up in most of the cases, even in the Court decisions, about 
constitutionality. 
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That deals with opposition to the general plan of slum clearance, 
and decent housing facilities. 
We want to be understood that we do not oppose the splendid 


general program as outlined by Congress, including the beautification, 





as referred to in the Berman case. We are not attacking the. consti- 
tutionality of the enabling acts, nor the power of Congress to so legis- 
late. We do not want to be later charged with them. All decent citizens 
will concur in this program. ! 

We are contending that the administrative officials charged with 

the e#ecution of the program have acted in bad faith, arbitrarily 
and capriciously, and denied to us, as they have to all but their favored 
friends, due process of law, including as to us particularly peremptory 
rejection and denial of the statutory rights given us over and far above 
the right to mere monetary compensation. | 

Getting back to my notes, note that in the Berman case, the 
holding of the Court below -- which is referred to on our Page 17 -- was 
that the pleadings there had not raised the arbitrary and capricious 
issue, but that if the pleadings be amended to include the issue whether 
the Agency has acted beyond the statutory scope, the case should be 
heard by one judge for the determination of that question. 

That is 117 F.Supp. 705, 725. 

It had been heard, as Your Honor knows, by a three-judge court. 

Berman deals mostly with the elimination of slums, the pre- 
vention of their return, and the availability of low-cost housing. A 
splendid program to which we have no objection. 





IN . Mr. Doyle has referred to the subject of the differences as pro- 


vitied in the Redevelopment Act. We have treated them beginning at Page 
18 Sas to the two distinct and separate powers given by the Land Agency 
Act. ‘\ | 
Fist is the acquisition, and second, as to the disposition. 
We are taking the position that in the acquisition of property by 
the Redevelopment Land Agency, they must follow and are limited to 
the purpose of the legislation, as quite clearly defined. | . 





| 
| 
| 
| 
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That purpose is the acquisition, the assembling of property -- I 
can't find the exact quotation. It is the acquisition of slum and blighted 
areas. That is the solitary purpose of this legislation. And our posi- 
tion is that that Act must be strictly construed. As long as the adminis- 
trative agency keeps within the bounds of that prescription, there can ‘ 


“ 


hardly be any objection. 

We say that they exceeded, that they went arbitrarily and 7 
capriciously, starting back with the first boundaries that were set. 
They set the boundaries beyond, quite beyond the so-called commercial 
area, where there were no slums and no blight, and where there cer- 
tainly was no prospect or possibility there ever would be in property of 
that value; and that included, barely included us on the north side. 

The Supreme Court did not say that the second redevelopment 
power granted by the statute to prescribe the use to which the land so 
acquired should be put extends the authority to take in areas which do 
not qualify under limitations of the taking authority, such as here, 
simply because it might be thought desirable by some Government 
officials and some private promotor to wipe out non-offending, non- 
slum and non-blighted property beyond the actual borders of the area in 

31 which they had authority to take, so as to satisfy the desires of 
private interests for valuable commercial land with the prospect in 
view towards huge profit-making opportunities in the acquisition of 
commercial land. 

This is what we allege is threatened, and which we are en- 
deavoring to defeat. 

Now, Mr. Doyle has referred to the Administrative Procedures 
Act. 

We have pointed out the fact, on Page 21 of our lengthy 
memorandum, why we believe that it applies. 

One thing is certain. The Redevelopment Land Agency does not 
make its reports to the District Commissioners. It makes them only 
to Congress. We say that is one very good evidence that they are 
strictly a Federal and not a District agency. 
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I ask your indulgence a moment, Your Honor. 

We presented to Your Honor the last time what we believe is the 
necessity for the taking of evidence to show, among other things, an ex- 
tended and an entirely consistent scheme or plan which is arbitrary, 
and we will show evidences of being arbitrary and capricious, if we are 
given the opportunity, in the enforcement of this plan, in the granting of 
rights, very substantial rights, even to the prejudice .of the poem 
ment in a monetary way, at least. 

Time and again, we want to show, that because of our opposition 
which arose at the time of the so-called Webb & Knapp plan, which was 





really the Zeckendorf plan, from that time on, we were arbitrarily and 
capriciously denied substantially everything we tried to do with regard 
to this property; and it was then we began to be very active on it. 

It was because of our opposition, and we say solely because of 
that, that the whole Maine Avenue, a whole street, principal street in 
that area, was moved over to run directly through our property, for 
the solitary purpose of getting rid of our opposition. To run a street 
through there and to deny us the use of that property in connection with 





our newly-acquired rights. | 

We have shown, and even the exhibits filed by the Defendants 
have shown what approaches an unconscionable commitment to deal ex- 
clusively with one party, giving him and him alone a floating option on 
at least fifty per cent of all of the entire Southwest area of 600 acres, 
under his and not the Planning Commission's plan. ! 

The Planning Commission, under the law, is supposed to ori- 
ginate the plans which are to be approved by the Commissioners and 
sent back. This plan was not prepared by the Planning Commission; and 
Mr. Bartholomew, the Chairman of that Commission, was careful when 
that plan passed him, to note over it, with his signature, "This is the 

Webb & Knapp Plan." | 

That was when Webb & Knapp stepped in and substantially took 

over the Redevelopment Land Agency. And it is very obvious, because 


this moving of the street resulted in wiping out our one piece of property. 
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It resulted, as Your Honor already has seen, in the establishment of a 
crescent on District of Columbia land -- incidentally, not the Agency's 
land -- which exceeds two blocks in length, and I imagine about a hun- 
dred feet wide, to be commercial property. 

What happens to commercial property? At least fifty per cent, 
including this, can be taken at any time by Mr. Zeckendorf under his 
Memorandum of Agreement which the Government has submitted. 

We would like to show that the Zeckendorf Plan and contract and 
agreement have been used and will continue to be used by other people, 
including Mr. Rulon; that that is where he got the idea, that if Zecken- 
dorf got away with it, why couldn't he get away with it. 

We are able to produce other people, if necessary, to prove that 
fact. We are starting with the Zeckendorf Plan as a policy, or as the 
beginning of what can be expected to be a chain of such unilateral agree- 
ments, without inviting the public, without inviting any others, and 
without having any provision in their regulations, because they have 

none, without any invitation to the businessmen of Washington or 
of any other part of the country. There is no such thing. But to pick 
out one person, and put in writing an agreement -- they have done it the 
second time now -- we agree that we will not for a year deal with any- 
one else on this property. 

They did that with Zeckendorf; that did it with Rulon. That is 
what we say can be expected to continue; and that is what we want to try 
to stop; and we feel this is the place to stop it. 

We have shown on Page 23 that we were denied our right as re- 
quested to appear before the Planning Commission in opposition to the 
Webb & Knapp Plan, including the street removal. This, we allege, 
violates the Administrative Procedures Act. 

We show that the D.C. Commissioners, the other superior en- 
tity, afforded us no opportunity to cross examine the proponents, 
contrary to the case that we have shown, Reilly v. Pinkus. 

We show on Page 24 there was no substantive evidence before 
these agencies to support the plan, contrary to the Administrative 
Procedures Act, and that there were no such "hearings" as prescribed 
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thereby or required by the due process clause of the Fifth Amendment, 
with citations. And that we had sanctions imposed and are immediately 

threatened with their execution, aiming by this action to defeat 
them in advance. 
We show on Page 25, by the official transcript to prove it, that 
the alleged hearing on the Rulon Plan, held on August 11, 1958, to con- 


sider our tenant's proposal as to the Overlook site -- Rulon's proposal, 





to which we claim priority -- that that hearing was perfunctory and con- 
ducted by only two of the five Agency members; but two of the three 
absentees, who heard none of the testimony, joined the two who were 
present, to approve the Overlook proposal. And we give citations as to 
this not being legal. | 

THE COURT: If this is a convenient time, Mr. Grimes, I will 
recess for lunch at this point. Is this a convenient point in your argument? 

MR. GRIMES: At Your Honor's convenience. Until when? 

THE COURT: One-forty-five. | 

MR. GRIMES: Thank you. | 

(Whereupon at 12:35 p.m., the hearing was recessed, pursuant 
to reconvening at 1:45 p.m. of the same day.) | 

AFTERNOON SESSION 

(Whereupon the hearing reconvened at 1:45 p. m. ) 

THE COURT: Mr. Grimes, your last point related to Page 25 of 
your brief, the hearing of August 11, 1958, at which only two members 
of the Commission were present; and you stated that two who were not 





present joined in approving the subsequent act of the Board. : 
MR. GRIMES: Yes, Your Honor. | 
Reviewing what I have said, and what has been said here, I find 
Iam quite ahead of myself, and somewhat unfair to Your Honor, be- 
cause we have not gotten to you a complete picture of this story; and in 
our opinion, the picture that was painted by Mr. Doyle is by no means 
complete, certainly not on the issues that we feel are involved, And 
we feel that that picture cannot be given to you except in a number of 
exhibits, which we feel are a necessary part, and which we would like 
to introduce, and to supplement it by oral testimony. 


| 
| 
i 
| 
| 
| 
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38 possible. However, they are, as I believe, duplicates of the 


volved is upon the pleadings, affidavits and exhibits on file in the cause, 
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I think, as I say, Iam a little ahead of myself on this, and if Your 
Honor would give us permission to do that, we would like to do it now. 

THE COURT: What, specifically, do you want to file with the : 
Court? 7 : 

MR. GRIMES: We have a number of exhibits, sixteen or seventeen; « 
and we would also like, if we may get your permission, to use larger 

charts than those in the little book, which are a little difficult to read. ~* 

THE COURT: Have you shown these exhibits to Mr. Doyle? a 

MR. GRIMES: Mr. Doyle first had the charts. He has very 
kindly produced those here. 

We have asked him on a request to produce, or to admit the 


*¢ 


| 






genuineness of the documents, and they are mostly those which we in- 
tend to introduce. 

THE COURT: Have you seen those proposed exhibits, Mr. Doyle? 

MR. DOYLE: If I know what counsel is talking about, Your Honor, 
I think it might be specified. Counsel served on me Monday a request 
for admissions of the validity of certain documents. I don't believe it 
has been filed with the Court, as I don't believe the other request for 
admissions was filed with the Court, although I have responded, so the 
record might be straightened out in that regard. 

These exhibits which he calls for in his request for admissions, 
Ihave seen. Ihave, number one, no objection to his introducing those 
exhibits to you for whatever they may be worth. Number two, yesterday, 
I believe it was, Mr. Grimes asked me to see if there were larger 
charts, expanding the charts in the buff-colored book, which we talked 
about this morning. My friends from the Agency went to the National 
Capital Planning Commission and got as many of the large charts as 


matters in the buff-colored book, andI, myself, see no particular 
reason, unless it would be Your Honor's preference, for going into 
matters outside of that. 

As far as evidence is concerned, oral evidence, I would respect- 
fully object on the ground that the motion for summary judgment in- 
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and does not go forward to oral testimony. It is definitely not a trial. 
And so I would object to any oral testimony. | 

If counsel wants to offer to you the exhibits he has called for in 
the request for admissions, I have no objection. One reservation. He 
asked for a minute book; and if he introduces the book, I would respect- 
fully ask that he read the portions that he is interested in to Your 
Honor or to the record, and allow me to take it back again, of course. 

THE COURT: Anything further on this point, Mr. Grimes ? 

MR. GRIMES: Well, Your Honor, we, of course, want to examine 
the documents which he has produced. But, asIsay, there are a num- 
ber of the exhibits which we want to introduce here which would throw 
entirely different light, in our opinion, upon the story, the impression 
that you must have gotten. | 

THE COURT: Counsel has no objection to the introduation of those 

39 exhibits which have been identified through your sila seimieate 
Do you have additional exhibits ? 

MR, GRIMES: Yes, Your Honor. 

THE COURT: Well, I don't think the Court can pass on them un- 
til Mr. Doyle has seen them. Do you have the exhibits before you? 

MR. GRIMES: I have them here and we, of course, would show 
them to Mr. Doyle before we offered them in due course. | 

Our first exhibit -- | 

MR, DOYLE: I will stipulate that this is an official publication, 
The only objection which I have to it is that it concerns Area B, which 





is not under consideration here. 
THE COURT: The Court will admit the exhibit with the qualifi- 
cation that it does not pertain to this area. That will be marked as 
Plaintiff's Exhibit No. 1, Mr. Clerk. | 
THE CLERK: Plaintiff's No. 1. : 


(Whereupon the said document was 
marked Plaintiff's Exhibit No. 1, 
and received in evidence. ): 


MR. GRIMES: It happens to be a report of existing conditions in 
a plan for redevelopment, adopted on August 24, 1952, by the! National 
Capital Planning Commission. That is October 24. 
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THE COURT: What is your next exhibit? 





MR. GRIMES: Our next exhibit, I will give you the title of it, 
Transcript of Proceedings before the Commissioners of the District of i 
40 Columbia, May 14, 1956. ae 


MR. DOYLE: I have no objection to the introduction of that docu- e 


ment into evidence. 

THE COURT: The exhibit will be marked as Plaintiff's Exhibit 
No. 2, Mr. Clerk:. 

THE CLERK: Plaintiff's Exhibit No. 2. 


(Whereupon the said document was 
marked Plaintiff's Exhibit No. 2, 
and received in evidence. ) 


MR. GRIMES: Our next exhibit is a copy of a letter dated 

November 9, 1955, on the letterhead of Horace J. Donnelly, Jr., 

addressed to the "District of Columbia Redevelopment Land Agency." e 
We would like to get an admission as to whether it was received. 
MR. DOYLE: That is a copy of the letter which was received by us. 
THE COURT: The exhibit will be marked as Plaintiff's Exhibit No. 3. > 


THE CLERE: Plaintiff's Exhibit No. 3. 


(Whereupon the said document was 
marked Plaintiff's Exhibit No. 3, and 
received in evidence. ) 


MR, GRIMES: Our next exhibit is an original letter from the 
Planning Commission, dated January 30, 1956, addressed to, "Mr. 
Horace J. Donnelly, Jr." 

41 MR. DOYLE: That is a valid copy of a letter sent. 

THE COURT: The exhibit will be admitted as Plaintiff's Exhibit 

No. 4. 


THE CLERK: Plaintiff's Exhibit No. 4. 


(Whereupon the said document was 
marked Plaintiff's Exhibit No. 4, and 4 
received in evidence. ) 


MR. GRIMES: The next exhibit is a transcript of the proceedings 
before Chairman Remon, of the RLA, on August 11, 1958, an official re- 


port. 
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MR. DOYLE: No objection, Your Honor. 
‘a THE COURT: The exhibit will be admitted as Plaintiff's Exhibit 


No. 5. 
THE CLERK: Plaintiff's Exhibit No. 5. 


(Whereupon the said document was marked 
Plaintiff's Exhibit No. 5, and aid ws in 
evidence. ) 


MR. GRIMES: If Your Honor will indulge me a moment. | 
The next exhibit which we would like provisionally to reserve a 





number for is the first of those documents produced under the notice to 
produce. That would be the minutes of the meeting of the members of 
the Board of the District of Columbia Redevelopment Land Agency on 
July 15, 1958. There is a question as to how much of those we want to 
use, Your Honor. If I could reserve that. They have already produced 
them for admission. | 
42 THE COURT: Very well. The minute book will be marked Plain- 
tifft's Exhibit No. 6, and counsel may read into the record the excerpts 
that you think are pertinent to this hearing. | 


(Whereupon the said document was marked 
Plaintiff's Exhibit No. 6. ) 


MR. GRIMES: The next exhibit is a brief filed on behalf of Olga 
Forsberg Donnelly, in connection with the above hearings. | 
MR, DOYLE: No objection to this introduction. 

THE COURT: The exhibit will be admitted as Plaintiff's Exhibit 
No. 7. 
THE CLERK: Plaintiff's Exhibit No. 7. 


(Whereupon the said document was marked 
Plaintiff's Exhibit No. 7, and received in 
evidence. ) | 


MR, GRIMES: The next is an Annual Report of the RLA for the 
year 1954, 

MR. DOYLE: No objection, Your Honor. 

THE COURT: The exhibit will be admitted as Plaintiff's Bani 
No. 8. 
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THE CLERK: Plaintiff's Exhibit No. 8. 


(Whereupon the said document was = 

marked Plaintiff's Exhibit No. 8, and . 

received in evidence.) 

MR. GRIMES: The next is a similar report of the Agency, the a 

Annual Report for 1955. 

43 MR. DOYLE: No objection. z 
THE COURT: The exhibit will be admitted as Plaintiff's Exhibit No.9. ~ 

THE CLERK: Plaintiff's Exhibit No. 9. si 


(Whereupon the said document was 
marked Plaintiffts Exhibit No. 9, and 
received in evidence.) 


MR. GRIMES: The next is the Annual Report of the said Agency ka 
for the year 1958, 

MR. DOYLE: No objection, Your Honor. 

THE COURT: The exhibit will be admitted as Plaintiff's Exhibit No. 10,,. 

THE CLERK: Plaintiff's Exhibit No. 10. 


(Whereupon the said document was 
marked Plaintiff's Exhibit No. 10, and 
received in evidence.) 


MR. GRIMES. The next exhibit is a similar Annual Report for 
1956. 
MR. DOYLE: No objection, Your Honor. 
THE COURT: The exhibit will be admitted. 
THE CLERK: Plaintiff's Exhibit No. 11. : 


(Whereupon the said document was 
marked Plaintiff's Exhibit No. 11, and 
received in evidence.) 


MR. GRIMES: The next is a similar Annual Report for 1957. 
MR, DOYLE: No objection. 
44 THE COURT: The exhibit will be admitted as Plaintiff's Exhibit 
No. 12. 
THE CLERK: Plaintiff's Exhibit No. 12. 


(Whereupon the said document was 
marked Plaintiff's Exhibit No. 12, and 
received in evidence.) 
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MR. GRIMES: I have now, Your Honor, newspaper clippings from 

the Washington Star, for January 3 and January 7, 1958. ! 
MR. DOYLE: If it please the Court, I don't believe these have 

any evidentiary value to the Court. Newspaper exhibits and interpreta- 





tions on matters, when the matters which concern Your Honor are 
matters of public record; and I so object. I don't believe the record 
should be cluttered up by them. ! 

MR. GRIMES: These are not certified, Your Honor. I realize 

‘THE COURT: What is the purpose of the newspaper clippings, 
Mr. Grimes ? : 

MR. GRIMES: The purpose of this is to show that a few days 
prior to that time, in spite of an offer of $4.00 per square foot for the 
Town Center in here, that the Agency closed with Mr. Zeckendorf's 
outfit for $2.50 a square foot, and that the Board closed it. Merely to 
complete a picture. | 

MR. DOYLE: I register an objection to that, if it please the 
Court. That piece of property is not involved in this particular suit. 

It requires issues, parties far beyond the suit involved here, and will 
get us into issues involving the entire section here. We already 
have a vast number of exhibits concerning the property involved here. 
If we relegate every issue involved in the entire transaction in South- 
west Washington, it will, I believe, be burdensome to the Court. I don't 
think it is material or relevant, and I object to it. | 

THE COURT: I will sustain the objection to this proffered exhibit. 

MR. GRIMES: The next exhibit is a copy of a Notice of Taking in 
Square 353, addressed, among others, to Mrs. Olga Forsberg Donnelly. 

MR. DOYLE: If Your Honor please, if there is any relevancy to 





this matter which concerns other pieces of property than the present 
one involved, I do not see it. If there is, I notice this refers to a 
pleading within the United States District Court for the District of Co- 
lumbia Circuit, which Your Honor could take judicial notice of if Your 
Honor were interested and felt it was material. So I object to it. 


| 
| 
I 
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THE COURT: What do you say is the materiality, Mr. Grimes? 

MR. GRIMES: The materiality of that is this: When I was before 
Your Honor two weeks ago, I made the assertion, and we have repeated 
it, that it is the invariable rule in these cases involving the RLA, for 
there to be filed at the same time or within a day the declaration of 

46 taking. It happensin this case, and is proved by this. 

THE COURT: I don't think that that would prove it was the in- 
variable rule, Mr. Grimes. It would only show what was done in that 
individual case. 

I will sustain the objection. 

MR. GRIMES: The next exhibit is the lease, dated July 30, 1953, 
between Olga F. Donnelly and the Rulon-Henderson Corporation, cover- 
ing the premises which are directly involved here. 

This is offered, among other things, to show the provisions relat- 
ing to the initiation of any condemnation proceedings, and things of that 
kind. 

MR. DOYLE: I have no objection to the lease being introduced 
into evidence in the case. 

THE COURT: Very well. The Court will admit the exhibit. I 
think the facts of the lease are set forth in general terms in the com- 
plaint and by your motion you admit the accuracy of those statements. 
But I will admit the exhibit. 

MR. GRIMES: With the understanding, Your Honor, after it has 
served its purpose, we may have it returned and substitute a copy ? 

THE COURT: You may. 

THE CLERK: Plaintiff's Exhibit No. 13. 


(Whereupon the said document was 
marked Plaintiff's Exhibit No. 13, and 
received in evidence.) 


47 MR. GRIMES: Mr. Clerk, did I file the Agency Report for '52? 
THE CLERK: No, you didn't. 
MR. GRIMES: The next is the Agency Annual Report for 1952, 
which we would like to file. 7 
MR. DOYLE: I have no objection to the '52; and I also have here 
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the '53 Report, if counsel wishes to introduce that into evidence, as well. 
I have no objection to either one of them. | 


i | 


THE COURT: The exhibits will be admitted. 
1 3 THE CLERK: Plaintiff's Exhibits 14 and 15. ! 


a (Whereupon the said documents were 

marked Plaintiff's Exhibits Nos. 14 
and 15, respectively, and nereived in 
| 


evidence. ) 
i MR. GRIMES: The next exhibit is a copy of a letter dated Octo- 
| ber 21, 1958, on the letterhead of Forsberg-Donnelly Properties, ad- 
dressed to "Rulon-Henderson, Inc.," signed by Olga Forsberg po 





i. MR. DOYLE: No objection, Your Honor. 
MR. GRIMES: An admission of receipt? No, you wouldy’ £,. 
[: 4 MR. DOYLE: Of course, I can't acknowledge receipt of the letter. 
° However, in the deposition of Mr. Rulon, I believe there was acknow- 


ledgment of such a receipt. So I have no objection to it going in. 
THE COURT: The exhibit will be admitted. | 


48 THE CLERK: Plaintiff's Exhibit 16. 


(Whereupon the said document was 
marked Plaintiff's Exhibit No. 16, 
and received in evidence.) 


MR. GRIMES: The next exhibit is the Annual Report of Webb & 
Knapp, Inc. for the year 1953. | 
THE COURT: What do you say as to the materiality of this ex- 
hibit, Mr. Grimes? ! 
j MR. GRIMES: The materiality of this exhibit, to our mind, is the 
» 
| 





printed statements in it that show that Webb & Knapp, Inc. then decided 
that they would not go into any future commitments unless there were 
some new cash outlays required, or that their cash earnings position 
was impaired. But, more directly, the statement that "there are 
f several transactions in the offing which hold tremendous potential, out- 





| standing among them are the following: 2. The possibility of a giant 
“a urban redevelopment project in Southwest Washington, Dictrict of 


Washington, D. C., which it is contemplated might amount to as much 
as $250,000,000."" 
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To show that as a part of this general plan, here is an enterprise, 
admittedly involving $250,000,000 there, on which the Redevelopment 
Land Agency has made a unilateral agreement, and which is going to be 
accomplished by Webb & Knapp without the investment of any cash. 

That, we say, is very indicative of the consistent policy of this 
Agency. We would like very much to have it in for what it is worth. 

49 MR. DOYLE: I object to that. What Webb & Knapp reports to its 
stockholders, whether it be true or not true, is certainly not binding 
upon the United States or any of its agencies. If anything be material 
involved in the thing, it would be a memorandum of understanding that 
was made with Webb & Knapp. I have such a paper here. If Mr. Donnelly 
wants to introduce it, I have no objection; but I do object to the document 
there on the grounds that it isn't competent or relevant or material. 

THE COURT: Anything more? 

MR. GRIMES: No, Your Honor. 

THE COURT: I will sustain the objection. 

MR. GRIMES: The next is two maps, one a small one, and the 
other a larger one, a blow-up of the small one. This is the so-called 
Disposal Plat Nc. C-38, and checks into conferences had at the Agency 
with Mr. Chapulsky, and also into erroneous statements, which we will 
show were erroneous, in the affidavit of Mr. Searles, filed by the Gov- 
ernment in support of its motion for summary judgment. 

We would like to have these two. They were both given, we will 
show, by Mr. Chapulsky to Mr. Donnelly in connection with possible re- 
location sites. 

MR, DOYLE: I object to both of them. One appears to be an ex- 
tract of matters already in evidence. They are unaccompanied by any 

50 affidavit whatsoever, and their materiality and relevancy to the 
cause has certainly not been shown by the proffer made by counsel here. 

MR. GRIMES: If Your Honor please, this smaller chart is the 
original chart which was used in that conference, on which there are 
certain notations made in ink at that time, and I can have it identified by 
Mr. Donnelly as such. It, therefore, is not an exact copy of anything in 
the record. 
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MR. DOYLE: I have been, if Your Honor please, eurlainly most 
agreeable to the introduction of matters here by counsel today. 

As counsel well knows, upon the filing of my motion for summary 
judgment, he had the complete opportunity to put in any affidavits that 
he wanted appending and identifying exhibits to the affidavits. At this 
date, under the guise of putting matters into evidence, now he wishes to 
have matters unaccompanied by affidavits and unidentified submitted to 
the Court. I do not believe they should be received and so object. 

MR. GRIMES: We want them primarily to show the notations that 
were made contemporaneously with the receipt by Captain Donnelly. 

THE COURT: I think this would be a matter that would require 
oral evidence in order that it would have any meaning whatsoever to the 
Court. I believe on a motion for summary judgment that oral testimony 

51 is not proper because fundamentally, it requires the Court to 
exercise an evaluation of the credibility of witnesses, which is not a 


proper function of the Court on a motion for summary judgment. 





I will sustain the objection. : 

MR. GRIMES: Would Your Honor indulge me for just a moment ? 

THE COURT: Certainly. | 

MR. GRIMES: The next exhibit -- and we are pretty well through -- 
is a photostatic copy of a letter on the letterhead of Forsberg-Donnelly 
Properties, dated August 23, 1957, addressed to Mr. Malcolm A. Bur- 
roughs, Acting Executive Director of the RLA, and signed by Horace 
Donnelly, Jr., on behalf of the Forsberg-Donnelly Properties. | 

MR. DOYLE: Excuse me. ! 

I do have an objection to register to this photostatic copy which I 
have been given here as dated August 23, 1957, addressed to Mr. 
Malcolm A. Burroughs, Acting Director, by Horace J. Donnelly. From 
a quick perusal of the matter, it would appear to concern another build- 
ing, and not this particular property at all. It is a complete self- -serving 
declaration. I object to it upon that ground. 

I do concede that it was received by us, however. 

52 THE COURT: What do you say to the objection ? 
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MR. GRIMES: Your Honor, this does relate, among other things, 
to the so-called office building, the headquarters of the RLA, which is a 
building not far away from the property involved, owned and operated 
under lease to the RLA by the Donnelly Properties. 

In connection with the moving of the street, in order to run through 
the so-called Hogate building, there also is affected this very property 
which is the head office of the RLA. We want to use that in connection 
with our charge that the Webb & Knapp Plan, so moving that street, was 
a part of the move to get rid of the Donnellys. 

That is another one of fourteen properties that these people own, 
the record will show it, in the Southwest area. It checks in also to the 
continuous and quite frequent conferences and contacts that Captain 
Donnelly had with the RLA in connection with their various properties. 

THE COURT: I think, since the letter does not pertain to the 
property named in the present suit, and since from a perusal of the 
letter it would require oral testimony to explain the significance of some 
of the statements, I must sustain the objection. 

MR. GRIMES: Now, Your Honor, I ask that the exhibits which 
were attached to the complaint, of course, be included among our ex- 
hibits. 

THE COURT: They are part of the record in the case. 

MR. GRIMES: They are part of the record anyhow. 

That completes the exhibits that we would like to file; but since 
Your Honor has ruled, as I take it, that you will not hear any oral testi- 
mony, at this stage of the case, we have an affidavit which we would 
like also to file, with your permission. 

MR. DOYLE: I would like to see the affidavit before it is filed. 
As counsel knows -- 

THE COURT: Just address the Court, Mr. Doyle. 

Do you have the affidavit? 

MR. GRIMES: It has not been signed yet, Your Honor. It is an 
affidavit which will be executed today by Horace J. Donnelly, Jr., 
reciting more in detail the various conferences and incidents that oc- 
curred in relation to this property. 
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THE COURT: I would suggest that you furnish a copy of it to 
Government counsel in order that they can review it and determine what 
position they want to take with reference to it. | 
MR. GRIMES: We are prepared to file it as a Plaintiff's Further 
Opposition to the Defendants' Motion For Summary Judgment, i an 
exhibit to that. | 
I am glancing through these minutes, if Your Honor please. 
I would like to read first from Page 14 of the minutes of the regu- 
54 lar meeting of the RLA held on July 15, 1958, at eleven o'clock, 
in which it was shown that there were three members and an acting 
secretary present, Mr. Remon and Mr. Colliflower being absent. From 
Page 14: | 
"The Chairman Pro Tem declared... i 
"Next item on the agency was consideration of a recommended 





procedure for disposing of land to Overlook, Inc., in accordance 
with their letter of July 8. The Acting Secretary outlined a pro- 
posal for securing the advice of a real estate consultant, holding 
a public hearing, and consideration by the Housing and Home 
Finance Agency. He recommended that the final Board action on 
the Overlook proposal could be taken in the light of information 
from these sources. After discussion, Mr. Atkinson moved that 
the principles of this procedure be adopted. Mr. Healy seconded 
the motion, and on roll call, the following voted, aye: Messrs. 





Atkinson, Healy and Parker; and the following voted, nay -- none. 
The Chairman declared the motion carried and adopted." | 
That is July 15. | | 
And then from Page 15: ! 

55 "The next item on the agenda was consideration of amendments 
to the District of Columbia Redevelopment Act of 1945, as amended. 
The Acting Secretary explained that the Board had previously ap- 


proved such amendments, but it was necessary thereafter to make 





certain modifications in these amendments. These modifications 
were necessary and had been approved by the Bureau of the Budget. 





i 


56 
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After further discussion, Mr. Atkinson moved that the amendments 

be forwarded to Congress; Mr. Healy seconded the motion; and on 

roll call, the following voted, aye, Messrs. Atkinson, Healy and 

Parker, and the following voted, nay -- none. The Chairman Pro 

Tem declared the motion carried and adopted." 

MR. DOYLE: I object to the filing of this affidavit. It refers to 
conversations between various parties, Mr. Searles, Mr. Burroughs, 
Mr. Risling, about which I would have to confer, to have proper time 
to confer with them, to see whether or not an opposition should be filed 
to it in order to straighten the record out. 

Secondly, I would object to the material in there being considered 
by the Court as substantial and relevant and bearing upon the case, be- 
cause I cannot see that it affects matters of official interest or concern, 

or that it is -- any of the materials in there could in any way alter 
the matter, were it filed. 

So on those two objections, I rest. 

THE COURT: I don't think the Court can preclude counsel from 
filing any affidavit that he sees fit. I think your objections go to the 
value, the weight of the affidavit rather than its propriety in filing. 

I think counsel may file any affidavit that he sees fit. I would like 
to see a copy of the affidavit in anticipation of it being filed today. 

MR. DOYLE: Might I, myself, have a copy of it? 

MR. GRIMES: Yes. 

The reason, Your Honor, that was not filed was because the wit- 
ness was here and we anticipated to have those facts testified to. 

THE COURT: Very well. 

MR. GRIMES: When I diverted myself on the earlier argument, we 
had gotten down to the number of officials who were present at the meet- 
ing of August 11, 1958; and we have since then filed as our Exhibit 7, the 
brief of Olga Forsberg Donnelly in connection with it. 

We have alleged on Page 26 that the conduct of the Agency of its 
affairs is a secret, without any published rules or regulations for the 
public's information and guidance in dealing with them; and we have given 
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the supporting citations. 


This is to show the absence of any public invitation to participate 


in projects, including one to ourselves. | 
Now, I would like to very briefly add to this, which is the end of 
my argument on the preliminary injunction, that the keynote to our posi- 
tion is: First, that the 1952 plan, which Your Honor will find, if you will 
take the so-called golden book, is Plate No. 1 -- that was the old 
Bartholomew plan -- that plan was invalid because it put Maine! Avenue 
just inside the outer boundary. | 
It was not residential; it was all commercial; and being that the 





Act does not give that much authority to the Agency. Therefore, it was 
arbitrary in that sense. | 
Number two, the 1956 plan, the so-called Webb & Knapp, br 
Zeckendorf plan, we consider was arbitrary and capricious. We could 
have survived under the original '52 plan. It would have been difficult, 
but we could have done it. But Webb & Knapp wanted special waterfront 
commercial properties. | 
Three, to have Maine Avenue moved arbitrarily to accommodate 


Webb & Knapp -- and we say arbitrarily, in our opinion -- also is an 


important point to us. 
Further on the capriciousness and bad faith. This started in 1954 
with the Webb & Knapp agreement, under which the 1956 plan got started 
and approved. | 
The RLA knew of our opposition, which the affidavits will show, 
arising after Webb & Knapp got priority to land in the 1952 plan. And so 
they figured to get us out. | 
This attitude continued to the 1958 actions on the relaeniain, And 





this is where the affidavit comes in to show the delivery or exhibition of 
documents down there, or the failure to exhibit on May 20, 1958, and the 
absence of any disclosure that the Overlook site was up for discussion 
for private development. | 
Then the July 15 events which are so indicative of bad faith, of un- 
truths as to the posting of the schedule of taking, purporting to be dated 
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July 15; and the complete knowledge of the authorities down there who 
were charged with executing that of its existence. 

Now, if Your Honor will take the so-called golden book, you will 
notice that Plate No. 1 -- and the legends are very important in these -- 
shows our property as Commercial. That is the triangle with the street 
letter "Eye" over it. It shows the houses and apartments, and so forth; 
but we are particularly calling to your attention the fact that this from 
the very start placed us in a commercial status. 

Then if you will turn to Plate No. 8, instead of 2, now, which is 
the existing land use plan, and you will notice down at the bottom it is 
dated: March 1956. Our triangle is black, which is indicated as industrial 
and railroad rather than commercial. 

59 And then to 9,which is the existing zoning. We are shown still as 
commercial. That also is March 1956. 

You will notice from this the remoteness from the so-called slum 
area. 

Then we go to 10, the condition of dwellings, prepared in 1956. 
This indicates from the legend that there are only two small properties 
way down at the bottom of Maine Avenue which are residential, and that 
even they are in the, one of them, 10 to 25 per cent, and the other one, 

1 to 10 per cent, under the legend, "Dwelling units in block having no 
private bath or dilapidated." 

Plate No. 11 shows the assessed values of land and improvements. 
Our property, you will notice, is black; and if you look at the legend, it 
shows that its assessed value was over $5.00 per square foot. 

No. 12, which is the living units per net residential acre, shows 
the absence of any adjoining space, or low percentages of the slum 
houses, and so forth, near us. 

Now we go back, because it is No. 2 which shows the land use 
plan which is the Zeckendorf plan -- 2, 3 and 4 together. This is the 
plan which shows you -- dated the 25th of April, 1956 -- the absence of 
our property, the crescent, the bulge in the Avenue, and so forth. 

You will notice, on Plate No. 3, an indorsement down below, 
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60 “Adopted by the National Capital Planning Commission, " Signed, 

*) "Harland Bartholomew, on April 5, 1956. Approved by the Board of 
: Commissioners, District of Columbia." 








\ Right under that is a note which doesn't appear -- 
\ "Prepared by Webb & Knapp, Inc. under the terms of its 
Memorandum of Understanding with the D. C. Redevelopment Land 
. Agency, dated March 18, 1954, and in cooperation with the Federal 
Ha and District of Columbia governmental agencies concerned." 

Now, that shows you that until the advent of Webb & Knapp, and 
Zeckendorf, and their taking over, we were always and consistently con- 
; sidered as commercial property. In fact, the so-called Peets plan, 
which preceded the 1952 plan, designated our property by the word, 

‘ "Restaurant." i 

a So that we show this consistent treatment of us. And that was why 
< we were not worried or bothered or didn't take any drastic action until 
after we knew of the new plan here, particularly the plan to run the 
street through us. ; ! 

I think I have answered everything except one thing. In connection 
with our special rights under the so-called priority legislation, I call 
Your Honor's attention to the report of the Senate Committee on the 
District of Columbia, dated August 16, 1958, in connection with this 
general legislation amendment. 





1 
| 
\ 





61 There is a letter addressed by Andrew Parker, as Chairman Pro 
; Tem of the Board of Directors of the RLA. And in the report it is 
+ indicated on Page 3, that: | 
\ "The legislative intent as expressed in the provisions of the 
| present law is that notice of a public hearing pursuant to Section 
. 6(b)(2) on the redevelopment plan, which includes the boundaries 
} of the project area, constitutes notice that the public hearing 
, covers both subjects and that such hearing fully complies with the 


requirements of Sections 3(j), 6(b)(1) and 6(b)(2) of the Act.” 

On Page 4 is this very important statement, which is contrary to 
; the position the Defendants take as to their complete discretion in 

! 

| 


| 
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granting the priority which this amendment ordered. 

Reading from the middle of the page, it starts: 

"Paragraph 11 adds a new section 7(i) to the Act, which would 

place a duty upon the Redevelopment Land Agency to provide a 

policy of giving special consideration to persons or corporations 

whereby if they are displaced from a project area, the Agency 

must grant them a priority of opportunity to relocate in commercial 

or industrial facilities provided in connection with the redevelop- 
ment.” 

I would like to submit this at this time for easier reference by 
Your Honor. 

THE COURT: Very well. 

MR. GRIMES: I have very little more. 

Now, as to the injunction, that is, our motion, we have yet to see a 
solitary reason expressed by the Defendants why it is so critically im- 
portant to take over this property in a matter of a very few days. 

From the evidence we have submitted, and we could have submit- 
ted, we feel fully justified in alleging that the only reason is to beat the 
lease and date in January on Mr. Rulon's lease, to give him then a new 
status with RLA under which they could feel more comfortable in grant- 
ing him a priority. 

There is one very indicative statement made by Mr. Searles -- if 
Your Honor will indulge me a moment -- in our Exhibit 5, which is the 
stenographic transcript of the Meeting of August 11, 1958. On Page 11 
thereof, Mr. Searles is speaking, and he is speaking of the Overlook plan 
or the Rulon plan, which was the entire subject of this hearing, and the 
request that they approve whether they would negotiate exclusively with 
him for a certain period, twelve months from the date hereof and for 

such further priod as may be mutually agreed upon. 

It is where they say: 


"There is no plan at the present time on which to hold a 


hearing.” 
They would have to have another hearing. Now: 











‘the most important parts of our case. 
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"This hearing is whether or not we should accept this proposal 
not to negotiate for those properties for a period of twelve months. 
If the plan is changed after the second hearing, which would come 
a year or so from now, we then could negotiate for the sale or 
lease of this property to the Overlook Corporation when the terms, 





the price, and the entire negotiation was finished and embodied in 

a contract of lease or sale, there would still be a third public hear- 

ing on the conditions of that lease or sale." | 

My point there is that Mr. Searles, who, in spite of what anyone 
else says, speaks for the RLA, and he was speaking for them here, as 
this transcript shows. He was speaking for them here, as this transcript 
shows. He was explaining to the public what this meeting was for; and 
every time he was asked a question, as this will show, Mr. Remon 
referred the questioner to Mr. Searles. ! 

We have given you our own Court of Appeals holding, on Page 26, 
as to injunction being proper where there is or is about to be an illegal 
action, usurpation of power, transcending the statutory bounds, clear 
mistake of the law, capricious and arbitrary action, and so forth. 

We have cited Proctor and Gamble. We also have a number of 
other decisions. 





We show also that in condemnation actions, we are limited; and 


give the citations. ! 
We do rely heavily upon United States ex rel TVA v. Welch, 
which we say is very apposite, and excerpts which we have given, And 
we rely on the Carmack and other decisions. | 
We rely heavily on the citations on Page 30 as to bad faith of 
Government officers under color of lawful condemnation. We show a 
whole chapter of citations on conditions which would invalidate con- 
demnation and taking, particularly where no necessity for the taking is 
shown by the Agency, where condemnation is ostensibly for a lawful pur- 
pose but really for an unlawful one. Some of the reasons existing here. 
We feel that we are entitled to the temporary injunction. i 


Then you get to the question of the priority. This, to us, is one of 


| 
| 
| 
| 
| 
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The receipt of a dollar value placed by a jury in condemnation 

would not begin to be adequate compensation for us. We have 
been in the area actively inbusiness for a long time. We don't want to 
be displaced. And we think we are entitled to the first priority. We 
have a heavier investment; we have been there longer. We want to stay. 

Now, in his argument Mr. Doyle referred to the fact -- and these 
pleadings show, all of the things show, the public statements show -- 


that there is one reason given by the RLA for this preference to Zeckendorf 


and to Rulon, particularly as to Rulon; and that is that he has spent a lot 
of money and devoted a lot of time to the plans. 

What promoter or developer of property, or contractor doesn't 
spend a large amount of money in endeavoring to get a contract? Many 
of which he never gets. 

Finally, in answer to that, the Agency acted upon what occurred at 
that August 11 meeting; and from the minutes of July 15, you can see 
that they ordered this hearing for this particular subject. 

Following that, they acted upon it. And throughout the whole of 
this series of events, we have never been given an adequate opportunity 
to present our side of it. We were told to submit an offer on August 11. 
We submitted it formally, as the statute provided, before August 11, of- 
fering our property formally in exchange. 

Now, that means one thing that a lot of people don't understand. 

A voluntary offer of the property under the exchange provisions in 
the Redevelopment Land Act means that the Government saves an awful 
lot of money. Here, nearly a million dollars in cash, which it otherwise 
would have to deposit in this Court, if they were going on condemnation. 
They put up nothing. And the denial of our right not only was a denial of 
rights to us, but it is going to cost the Government a six-figure in dollar 
outlay. 

-But when they came along later, and formally deried even the ac- 
ceptance of this property in exchange for any property, they denied us 
again a right under the exchange provisions. 

Still further, when we asked for the priority which was given to us 


359 
under the '58 law, we were denied what are to us the most important 





rights that have been denied us here. And we ask Your Honor to give 
that fact very serious, more than what you normally do, consideration. 
| That is what we are facing; and we are facing it possibly tomorrow 
morning, because if we lose the status by a declaration of filing tomorrow, 
| and are limited to condemnation proceedings, which will be months off, 
what will have happened to the property before we get down and argue 
out then whether we can Save any of our rights either to make the ex- 
change or to get a priority? | 
The property could have been demolished by the time. In fact, the 
67 schedule provides for it to be demolished in August. What happens 


to the property in the interim from tomorrow -- assuming tomorrow -- 





and its demolition in August? Mr. Rulon is to be given a status asa 
lessee. ! 

That is our belief and only that. We can't prove it. But it is so 
obvious because there is no other reason given, and no necessity shown 
at this time for taking this critically imminent action. ! 

I appreciate Your Honor's consideration. It has been a little 
difficult, because I have had to revise my entire presentation; but you 
have been patient, as usual. | 

I move that the injunction be granted and the motion for Scmnaey 
judgment denied. | 

Thank you. 

THE COURT: Recess for ten minutes. 

(Whereupon a short recess was taken.) ! 

THE COURT: You may proceed, Mr. Doyle. i 

MR. DOYLE: If it please Your Honor, I would just like t call 
your attention to several things here. : 





One is that learned counsel referred to the Senate Report respect- 
ing the amendment of the District of Columbia corn Act of 
1945, as amended. 

I would like to refer likewise to the House Report, which is House 
Report 2500, of the 85th Congress, Second Session, on the same bill, and 


| 
| 
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as to the item concerned, in which the House Report Says: 

68 "Very early in its program, the Agency recognized the need 
to give special consideration to persons who resided in the pro- 
ject area as well as those who owned businesses in the area. It 
was felt that residents are more easily accommodated than busi- 
ness operators, and in an effort to place a stronger obligation upon 
the Agency with respect to a priority of opportunity for displaced 
businesses, the present language is proposed." 

I thought in order to complete the thing, Your Honor might have 
that one, as well. 

I am going to be very brief in my rebuttal. I believe that a great 
many of the matters proposed by counsel concerning, you cannot take 
this one property, this should not be within the boundaries, this should 
be without the boundaries because it in and of itself is good, and it 
shouldn't be taken along with the rest of them, is completely answered 
in Berman v. Parker. 

Iam simply going to refer Your Honor to Pages 34 and 35 of that 
Opinion, in which that point was certainly exploded by the Supreme Court 
of the United States. 

As far as the question of ill will is concerned, or, rather, the 
inference of ill will is concerned, I might note this to the Court. 

The problem all arises from Mr. Donnelly’s property being within 
the area that is subject to condemnation. I note here the very same 


arguments that he has made could have applied to any one of the thousands 


of property owners throughout the entire area. Each member thinks that 
he, himself, is being imposed upon. 

I guess it is a problem that arises in any condemnation case. 

Why couldn’t you have taken some other property? It certainly arises 
in all zoning cases. 

The problem of the turn of the road there took in, as Your Honor 
knows from looking at the map, and from your own knowledge of the 
area down there, many other places, accommodations. Mr. Channing 
Walker's Lumber Yard, Johnson & Wimsatt Lumber Yard, a piece of the 
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National Bank of Washington, Southwest Branch. I believe Benny Bort- 
nick's place was within the area, too. So I think that each one of them, 
if they arose here, would very probably have the same thing concerning 
their own individual national shrines. 

As far as the other elements of the matter are concerned, our 
dealings with the other people, our dealings with Mr. Rulon, they are 
certainly spread out on the record. We certainly have no apologies for 





them. 
I specifically call Your Honor's attention to a letter by Mr. Searles, 
which is an exhibit under the complaint in the case, in which Mr. Searles 
70 invites Mr. Donnelly to look at matters, submit proposals on 
matters other than the Overlook matter. 7 
The only thing I can think of about the complaint being rathed here 
is that one came in later than the other. Certainly, there isn't any 
priority. And, actually, we do favor -- the Redevelopment Land Agency 
does favor people who have initiative, who come forward with proposals 
! that will fit into the area, and are willing to go forward in that particular 
matter, rather than having someone wait behind and not initiating such 
things. | 
I submit the record in argument to Your Honor. | 
THE COURT: What do you say to Mr. Grimes' contention 'that 
there are substantial questions of fact raised by his complaint in the 
case? He referred specifically to the fact that whether the Plaintiff is 
a business concern within the definition of the law is a matter of fact; 


\ 
| 





his references to discrimination, to bad faith, to untruths, to se 
which is arbitrary and capricious. 

Don't you think that they raise questions of fact in this case? 

MR. DOYLE: Let me take them one at a time, Your Honor. 

He is a business concern or he is not a business concern. The 
problem involved there, if it were ripe for decision by the Court, would 
be one of taking the facts, of his landlordship at the place, and deciding 

ype whether or not a landlord, a property owner in the particular 
premises, was under the statute a business operator or whether he was 
not. 
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The facts are there right before you. What each one of them did 
is present. 

As I say, he took the deposition of Mr. Rulon. They explained 
pretty well what the relationship is in the property. He submitted the 
lease to Your Honor. 

So those are the facts. If that were ripe for Your Honor, of 
course, the only problem before Your Honor would be an interpretation 
of the Act of August '58, that amendment, whether under that he could 
possibly have been considered a business concern or not. Purely a 
question of law. 

Upon the point, secondly, is it ripe, is such a thing as that, deciding 
whether or not he is a business concern under the factors of this com- 
plaint, ripe for decision before Your Honor ? 

As I have mentioned before, the only piece of property that he 
wants, and says he should be entitled to consideration on rather than his 
tenant, is a piece of property which is under the plan at the present time 
an overlook area. 

It has to be reviewed by, as we mentioned before, the Planning 
Commission, the District of Columbia, a hearing there; and before any 
final disposition of it, another hearing preceding the lease or sale. 

So a declaratory judgment by Your Honor would necessarily antici- 
pate the concern and the judgment of at least two agencies independent of 
Redevelopment Land Agency, and a full public hearing before the Com- 
missioners before that property could be actually ripe for sale or lease. 

THE COURT: Just a moment. But counsel says, by your imminent- 
ly impending action, you are attempting to change his status from what it 
is before the Court to what it will be in any subsequent proceeding. 

MR. DOYLE: I was trying to get my thoughts in mind on the 
matter. 

If his status were changed, it would be under the condemnation and 
acquiring provisions of the Act, which are completely separable from the 
other matters. 


If he were one of the people taken, a bona fide businessman in the 


> 
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area, whose land was taken away from him by the acquiring procedures 
in the Act, it would appear to me that he would be one of those who 
would be entitled to consideration under its terms. | 

I cannot see how one act, the problem of priority, would keep you 
from condemning the land, and I can't see how it would alter your status 
for consideration a little later on. | 

In other words, if that were not the case, no one could condemn 
any property at all, because by the fact of condemnation, you would then 

73 change the status. If you change the status, he would no longer be 
entitled to a priority or an interest, and be considered in priority for 





leasing or purchasing new properties in the area. 

So I don't see how any Status, if bona fide in the first plake, would 
be lost under it. ! 

The other proposition I might advance to you is this: He wonders 
why we are rushing to take his property. I have noticed that the direc- 
tives were out in 1956 to take it. It seems to me a tremendous amount 
of property has already gone through the process of condemnation there. 
I know of no law which allows a man priority to be the last person in the 
entire area that is taken. ! : 

The condemnation taking schedule, which is, of course, a guide for 
,the people to try to work through and work for, is in the record there, 


‘and it includes all of the properties in the area that aren't acquired, 





Your Honor, under condemnation as of this time. 

So I can't see that he has been treated any differently than any 
other person. | 

I cannot see, therefore, Your Honor, with the official record en- 
tirely before you, how any question of material fact could be in issue. 

THE COURT: Don't you think that allegations of bad faith and un- 
truthfulness create issues of fact, material issues of fact, or issues of 

74 material fact ? | 

' MR, DOYLE: If Your Honor please, let's look at it this way: 
Let's look at the allegation. | 

You were in bad faith on condemning me in the first pace You 





j 
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are a bad man because you have condemned my property and a road is 
going through my property. 

Now, conceivably, under some of the later decisions, if a mere 
motion to dismiss was filed -- and the words “arbitrary” and "capricious" 
have been given of late a considerable turn -- but if the record facts are 
put before Your Honor, the facts of official record, which are the only 
things that govern in the matter, they pierce through the pleadings, and 
then you can see from what may be inferred good or bad faith in the 
matter. 

The mere saying that a taking is bad, the use of an adjective that 
somebody's action is scurrilous or in bad faith, does not change what 
the fact, itself, is. 

What is the fact upon which he relies? He has had ample oppor- 
tunity to put in any affidavits that he wishes in support of the matter. 
Not on information and beliefs, since they never go to a motion for sum- 
mary judgment, but affidavits of positive fact showing matters in evi- 
dence that could be presented before you which would raise that issue. 

The adjectives of merely calling a thing good or bad certainly 

doesn't. 

Let's go to the taking once more. It is in bad faith. As I say again, 
the same argument or inference -- I think it is an inference rather than 
an argument -- and an adjective attached to an inference could have 
applied to all of the other property owners in the whole area. 

The word could very well, and probably has in camera, be applied 
to the Supreme Court for their upholding, to the extent that they did, the 
whole idea and purpose of renegotiation, itself, which allowed the con- 
cept to proceed unhindered. It could be applied to the President's wit- 
ness who appeared before the Commissioners, to which reference has 
been made. It could have been applied to the Commissioners of the 
District of Columbia. 

But all of their matters are put forth right before Your Honor, 
what they did and how they did it. Their reasons are a matter of record 
fact. 
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Now, whether I like the result or whether I do not like the result, 
I cannot change those matters of record facts. Nor can I change them 
by simply tossing in an adjective that he is no good, this is a bad faith 
matter. | | 
To conceive otherwise, would mean that any man coming down 
with a complaint, could toss in those words, it is in bad faith, they are 
taking my property in bad faith, would then require Your Honor to 
relitigate the development of the plan, the consultation with the Corps of 
Engineers, other agencies, the minds of the Commissioners of the 
District of Columbia, the processes of thinking of the Land Agency, and 
of the other witnesses that appeared before it. 
It would be the same as Saying that the judge acted in bad faith in 
a case which was sent up to the Court of Appeals. The facts and the 
records are before it, and the inferences and conclusions there drawn 





are the ones that must be made from it and not merely on adjectives. 
For that reason, with all of that evidence before Your Honor, 
everything that my friend could possibly conclude, including his adjec- 
tives, has not been able to show that any of the essential prerogatives, 
the essential matters, the matters of essential fact in this ae have 
been altered at all. 
For that reason, I respectfully represent to the Court ih the 
motion for summary judgment should be granted, the motion for pre- 
liminary injunction in the cause denied. 
THE COURT: Anything further, Mr. Grimes? 
MR. GRIMES: I just want to call attention to the first part of Mr. 


Doyle's argument. He overlooks the fact of our offer of exchange, 
| 








which was summarily rejected. 
So far as we know, and we don't know conclusively, this is the 
first time an offer in exchange has been made there. We offered the 
property. That would cut out the condemnation proceedings amp, 
The record still shows we offered it. 
Now, the specific allegations of the complaint, we think, | are the 
things that determine the thing, and we have certainly alleged there, 
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and we believe that we have shown by exhibits we have introduced today, 
that there was bad faith, and particularly from the affidavit which is to 
be filed in there. 

I don’t want to burden Your Honor with any more. I do think that 
he overlooks the main part, which is the rights which grow out of our 
exchange under two sections of the law. 

MR. DOYLE: I think I have covered that particular paragraph at 
some length in my brief, if Your Honor pleases. Purely discretionary. 

THE COURT: In passing upon the motions before the Court today, 
I will assume that Mr. Grimes' proffered affidavit is a part of the 
record, since I have read the executed copy of the affidavit. 

The Court concludes, upon the basis of the record before it, that 
it is required under the circumstances of this case to grant the De- 
fendants’ motion for summary judgment and to deny the application for 
preliminary injunction. 

The Court will approve an order carrying these rulings into effect. 

I believe if counsel desires to take this matter to the Court of 
Appeals, that some agreement should be reached whereby there will be 
a continuation of the present status quo until the Court of Appeals can 
pass on the matter. 

MR. GRIMES: Thank you, Your Honor. 

Can we get a statement of a stipulation to that effect ? 

MR. DOYLE: Let's see, if Your Honor please. Being late in the 
day, I have no order. If I could present an order to Your Honor Monday 
morning, and Your Honor considered a stay on the order until my 
friends could make immediate application to the Court of Appeals -- 

THE COURT: I want a stay that will maintain the present status 
quo until the Plaintiff can make his application to the Court of Appeals 
to have them pass upon the continuation of the status; but I don't think 
the status quo should be disturbed until the Plaintiff has had an oppor- 
tunity to exhaust his appellate remedies. 

I will be here tomorrow. If you can agree, you and Mr. Grimes, 


on the form of an order, I will be here to sign it tomorrow; or, I will 


be here, of course, on Monday. 
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MR. DOYLE: If we might be able to appear before Your Honor on 
Monday morning, and I will have contacted Mr. Grimes on the form of 
the order in the meanwhile, and then, of course, nothing at all would be 
done until we appear before Your Honor again to determine that stay. 
79 THE COURT: Very well. | 
(Whereupon at 3:45 p.m., the hearing on the motions was con- 
cluded.) 
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PROCEEDINGS 
THE DEPUTY CLERK: Are there any other preliminary matters? 
THE COURT: Will counsel please identify themselves to the 
reporter before they address the Court. 
MR. DOYLE: JOHN F. DOYLE: 
In the case of Olga Forsberg Donnelly against the District of 
Columbia Redevelopment Land Agency, et al, Civil Action No. 2556-58, 
heard before Your Honor last Friday, I have prepared two proposed 
orders in the cause, one of the orders granting the motion for gummary 
judgment and denying the motion for preliminary injunction; and, 
secondly, an order providing that the Court orders that the status quo 
be maintained until such time as the Court of Appeals has an opportunity 
to rule upon an application for a stay pending appeal, provided that the 
plaintiff makes an immediate application for such stay within twenty- 
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four hours of the signing of this order. 


I believe counsel has some questions about the forms of the orders. 


I would like to tender these to the Court, if I may. 

THE COURT: Mr. Grimes. 

MR. GRIMES: Warren W. Grimes, Shoreham Building, attorney 
for the piaintiff. 

If Your Honor please, I did not endorse the first order which has 

been presented to Your Honor because we were uncertain and still 
are uncertain as to whether there will be findings of fact and conclusions 
of law in this case. We want to endeavor to ascertain that fact ahead of 
time. That is the first reason. 

As to the second order, we think that twenty-four hours is a very 
brief time. I want to impress upon Your Honor that we are ready to go 
forward immediately. We intend to do that, but we do feel that we need 
findings of fact not only to prepare our appeal to the Court of Appeals 
but to fully inform the Court of Appeals as to the bases for the findings 
that were made. - 

The second order, as I say, granting us only twenty-four hours is 
rather brief. To be honest, Your Honor, there was some confusion when 
we left here exactly as to your phraseology as to how long you wanted 
this stay to be effective. Consequently, we had prepared an order under 
Rule 62c to cover the period during the pendency of the plaintiff's appeal 
to the United States Circuit Court of Appeals and an alternative motion 
which is similar to the second order which has been presented to you, 
except that it has the number of days left vacant. 

We want to assure Your Honor that we not only intend to proceed 
with great expedition but in testimony of that fact we have submitted to 
the United States Attorney a tentative offer to put the property up 

immediately as security by a deed dated today to be deposited in 
escrow until the termination of the appeal, so that if in the end we 
should lose then the adjustments would be made all the way back to 
today's date. If we should win either fully or partially, especially on 
the second of our issues, which is the exchange and priority matters, 
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it still could be adjusted; but in the meantime the Government would 
have its protection back to today’s date. I am saying that in testimony 
of our willingness and readiness to go immediately when we nee 
the Clerk's office, which takes a little time. | 

THE COURT: What do you think is a reasonable werind to provide 
in the second order for a stay to permit you to make your application 
for stay to the Court of Appeals? What do yout think is a reasonable 
time ? 

MR. GRIMES: Could I just ask my client? ! 

I think that we could be given without prejudicing the Government's 
right a week to ten days, Your Honor. We would like to have the record 
down the Clerk's office in such shape that we can do a little more than 
present this application to the Court of Appeals. | 

THE COURT: Very well. ! 

MR. GRIMES: The order to that effect, I think it is exactly like 
the order that Mr. Doyle submitted. — | 

THE COURT: Very well. | 

Anything further, Mr. Doyle? 

MR. DOYLE: If Your Honor please, I have an sitexnative order 
presented here. Possibly it is quite similar to the last order that 
counsel had, not providing twenty-four hours, but providing for a stay 
within blank days of the signing of the order. 

In connection with the time involved, I believe if the nolle were 
filed expeditiously, I would like to, if possible, have the mates heard 
in the Court of Appeals next week. 

THE COURT: What do you say about findings of fact and conelu- 
sions of law and the denial of the motion for a preliminary injunction? 

MR. DOYLE: If it please the Court, Rule 52a, of course, provides 
that findings of fact and conclusions of law are unnecessary on motions 





under 56, the motion for summary judgment. The other portion con- 
cerning the preliminary injunction suggests that in granting or refusing 
interlocutory injunctions Your Honor would make findings of fact, but 





your determination was not an interlocutory one but was a final one on 
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a2 motion for summary judgment. So there was nothing of a final matter 
left to consider on the motion for a preliminary injunction which fell as 
moved under the point. So I don't believe Your Honor needs findings of 
fact or conclusions of law on the preliminary injunction. 

THE COURT: Do you have any contrary views, Mr. Grimes? 

MR. GRIMES: I am sorry, Your Honor. 

THE COURT: Do you have any contrary views? 

MR. GRIMES: We take 52 as being mandatory. It is indicated at 
least from the footnotes. We will be at a distinct disadvantage in our 
appeal unless we get some specific bases for our appeal. 

THE COURT: I think that the Court's action in granting the 
motion for summary judgment is required to be upon the entire record. 
So that you have as the basis for the Court's action the entire record, 
and I think you are entitled to take any part of it which you think does not 
sustain the Court's position and utilize it to your advantage. 

MR. GRIMES: Yes, sir, it is right in the statute that obviously, 
Your Honor, the summary judgment portion of the findings are not re- 
quired. We thought that the other portions of 52 with relation to the 
injunction, that they were more or less mandatory, however. 

THE COURT: I don't think findings of fact are required. I will 
check the matter myself today. I will approve an order staying any 
action on the part of the defendants for a period of ten days, and I will 

sign the order to that effect today and sign the order, but I want 
to check a little further into this matter of findings of fact in a situation 
of this kind. 

MR. GRIMES: Thank you. 

(Thereupon, the hearing on the instant matter was concluded.) 


[ Filed Nov. 18, 1958] 


ORDER 
This case having come on for hearing on defendants’ motion for 
summary judgment and the plaintiff's motion for preliminary injunction, 
and the Court having considered the pleadings, affidavits and exhibits 
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| 
filed herein and a full and complete hearing having been afforded the 
parties hereto, and the Court having found that there is no genuine issue 
| 
of material fact and that the defendants as a matter of law are entitled 


to judgment herein, it is this 18th day of November, 1958, i 
ORDERED, that the defendants’ motion for summary judgment 
be and the same hereby is granted and the complaint herein is dismissed; 


and it is ! 
FURTHER ORDERED, that the plaintiff's motion for preliminary 
injunction be and the same hereby is denied. | 
/s/ Edward A. Tamm 
Judge 


SEEN, NO OBJECTION AS TO FORM: | 


WARREN W. GRIMES 
Attorney for Plaintiff 








[ Filed Nov. 18, 1958] 
ORDER | 

Pursuant to Rule 62(c) of the Federal Rules of Civil Procedure, it 
is by the Court sua sponte ORDERED this 18th day of November 1958, 
that the status quo shall be maintained and that the defendants shall be, 
and they are hereby, enjoined and restrained from filing in this Court 
any petition in condemnation with respect to the real property known as 
and being Square S. 415 in the District of Columbia during the pendency 
of plaintiff's application to the United States Court of Appeals for the 
District of Columbia Circuit for a stay of proceedings pending appeal; 

PROVIDED, HOWEVER, that plaintiff shall make such application 
to said Court of Appeals within 10 days from the date hereof. _ 


/s/ Edward A. Tamm 
Judge 


SEEN, NO OBJECTION AS TO FORM: ! 











JOHN F. DOYLE 
Assistant United States Attorney 
Attorney for Defendants 





[ Filed Nov. 24, 1958] 


NOTICE OF APPEAL 

Notice is hereby given this 24th day of November, 1958, that 
plaintiff, Olga Forsberg Donnelly, hereby appeals to the United States 
Court of Appeals for the District of Columbia from the judgment of this 
Court entered on the 18th day of November, 1958, in favor of the 
defendants named in the above captioned cause against said plaintiff, 
Olga Forsberg Donnelly, granting defendants’ Motion for Summary 
Judgment and denying plaintiff's Complaint for Declaratory Judgment 
and Equitable Relief, and also denying plaintiff's Application for 
Temporary Restraining Order and Motion for Injunction Pendente Lite 
and dismissing plaintiff's Complaint. 


/s/ Warren Grimes 
Attorney for 
Plaintiff, Olga Forsberg Donnelly 


[ Request for Service] 

















2 eT Ta ATCT TATE Seg ANT a RE OM MPP AA Ge Te RT eg eI Ae 


BRIEF FOR APPELLANT 


AAnited States Court of Appeals 


FOR THE DistRicT oF cocumaia circurr United cae Kim of Appeals 


District of Columbia Circuit 


FILED + MAR 2 41959 
No. 14, 820 SH 4) Alecrand 
CCERK 





OLGA FORSBERG DONNELLY, 
Appellant, 
Vv. 


‘DISTRICT OF COLUMBIA REDEVELOPMENT LAND AGENCY, 
a body corporate, et al 


and 


WILLIAM P. ROGERS, . 
Attorney General of the United States, 


Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


WARREN W. GRIMES 


1000 - 16th Street, N. W. 
Washington 6, D. C. 


HORACE J. DONNELLY, JR. 


730 - 15th Street, N. W. 
Washington 5, D. C. 


Attorneys for Appellant. 





Washington, D, C. ROBERT I. THIEL EX 3-0625 
7 Printer 








(i) 
STATEMENT OF QUESTIONS PRESENTED 


The Questions Are: | 
1. Whether the expropriation of commercial real property under 


the power of eminent domain exerted by a federal agency under the 
alleged authority of an act of Congress providing for the cleararice and 
elimination of slums in the District of Columbia is invalid as not being 
within the authorization and intent of the statute, is without adequate 
or determined reason or evidence to support it, and is arbitrary, 
capricious and not in good faith, and a mistake of law, when applied 
against non-blighted commercial real property not encompassed within 
a slum area, -- not for the purpose of eliminating slums,. and blighted 
areas which tend to produce slums, but for the purpose of providing 
other private parties with comparable commercial real property at 
governmental expense and to eliminate the condemnee from a compe- 
titive advantage of priority of relocation in the to-be-redeveloped area, 


2. Whether an owner of commercial real property leased to 
others, which real property is to be taken through the exercise ‘of the 
power of eminent domain, qualifies as a business concern, granted the 





right by statute to a priority of relocation in the redeveloped area, 

and whether said to-be-displaced owner of commercial real property 

is entitled to the benefits of the statutory provision for the deposit of 
said land and commercial buildings, against the acquisition of the 
nearest and most comparable new site to be made available for develop- 
ment of a facility similar to that being taken. 








JURISDICTIONAL STATEMENT 
STATEMENT OF THE CASE 
STATUTES INVOLVED ..., 
STATEMENT OF POINTS 
SUMMARY OF ARGUMENT ., 


ARGUMENT: 


I, The Complaint States A Cause Of Action For Declaratory 
Judgment, And With-The Affidavits, Admissions And 
Documentary Evidence Produced In Support Of, And In 
Opposition To Defendant's (Appellees ) Motion For Sum- 
mary Judgment, Establishes That Defendants Were Not 
Entitled To Summary Judgment Of Dismissal As A Matter 
Of Law, But That Plaintiff (Appellant) Was Entitled To 
The Relief Sought . . . . . 


The District Of Columbia Redevelopment Land Agency 
Has No Statutory Power Or Authority To Exercise The 
Powér Of Eminent Domain Against Valuable Commercial 
Real Property Which Is Not Located In A Slum Or Blighted 
Area But Which In Itself Is A Barrier To Re-Encroachment 
OfNewSlums . . . . 


A. The Redevelopment Land Act of 1945 must be strictly 
construed . . 2. 2 6 


B. Reviewable Questions « 2 é ‘ * e 


The Act Of Designating Land Over Which A Government Agency 
Is Given No Jurisdiction Or Statutory Authority To Expropriate 
By Eminent Domain, As Well As The Means And Methods 
Employed In Arriving At An Administrative Determination To 
Expropriate Such Land, Without Substantial Evidence To 
Support Such Determination, Without According Due Process 

Of Law, And Without Justifiable Reason, -- Is Arbitrary, 
Capricious, Unwarranted And Thus Unlawful And A Clear 
Mistake Of Law.  « «© © © © 2 © & # 
An Agency's Action In Changing An Existing Approved 
Redevelopment Plan For The Purposes Of Eliminating An 

Owner Of Valuable Commercial Real Property From A Competitive 
Position In The Community For The Benefit Of Other Private 
Interests Favored By The Agency's Officials, Is Not An Act Of 
Good Faith » £€ & « 


V. The Issue Of Priority Of Opportunity To Relocate And To Use 
Existing Property In Exchange For Comparable New Site . 


CONCLUSION . .. . 


. . . ° ° e ° 


SUPPLEMENT: 
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JURISDICTIONAL STATEMENT 


This appeal is from an order of the District Court entered the 
18th day of November 1958, in which the motion of appellant for inter- 
locutory injunction was denied, and the motion of appellees for sum- 
mary judgment was granted, and the complaint for declaratory 
judgment and injunctive relief against the threatened expropriation by 
appellees of appellant's real property, and for other relief, us was 
‘dismissed. Jurisdiction is conferred on this court by the provisions 
of the Act of June 25, 1948, c.646, 62 Stat.929, as amended, |(28 
U.S.C. 1291.) : 





STATEMENT OF THE CASE 


Appellant is to be deprived of all of her right, title and interest 
in and to certain highly developed commercial real property abutting 
on Maine Avenue in the Southwest waterfront section of the District of 
Columbia, by action of appellee, the Attorney General, proceeding on 
behalf of appeliee, the District of Columbia Redevelopment Land 
Agency (hereinafter called "Land Agency"), under the power of eminent 
domain allegedly granted by the District of Columbia Redevelopment 
Act of 1945, as amended (D.C. Code, 1951 ed., sections 5-701 to 
5-719), it having been conceded by appellees in the court below, that 
such taking and seizure proceeding was imminent at the time of the 
filing of appellant's complaint for declaratory judgment and equitable 
relief in the court below, wherein (J.A. 3) appellant alleged as an ulti- 
mate fact that the threatened taking is without authority of law, is not 
within the intent and meaning of the aforesaid Act or the seizure au- 
thority granted thereunder, and, therefore, is an usurpation of, and an 
abuse, of power; is arbitrary, capricious and not in good faith; -- thus 
depriving appellant of her non-offending and non-inclusive property 
without warrant or due process of law and without substantial grounds 
or evidence to support such action, and further preventing her from 
exercising her statutory rights of priority to relocate on comparable 
real property within the proposed redeveloped area, including her right 
to apply her existing property in payment for such a new and comparable 
site for her business enterprise as she formally offered to do (J. A. 21) 
but was refused by the Land Agency, (J. A. 23) with the result that other 
private business concerns having no commercial real property to be 


taken within the area available for exchange for a new site in the re- 
developed area, have been arbitrarily selected and favored (J.A. 80) 
by the condemnor over appellant, to benefit at the expense of appellant. 
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The parcel of land in question consists of an entire city block 
bounded by Maine Avenue, Ninth Street, Eye Street, Eighth Street and 
K Street, S.W. (J.A. 19). The property is improved by a series of 
multi-storied brick and masonry buildings in which are located a marine 





supply establishment and a large modern restaurant (Hogates) with ad- 
joining parking facilities (J. A. 15). There are no slum structures on 
said land and there are none which would even remotely qualify as slum 
dwellings in the immediate area (J. A. 41). Maine Avenue is the westerly 
boundary of this portion of the city proper, there being no privately- 
owned land between Maine Avenue and the Potomac River. All privately- 
owned lots and parcels of land facing on Maine Avenue have for many 
years been zoned for commercial usage (J. A. 42) and the portion from 
the top of Maine Avenue at Fourteenth Street and running along the rail- 
road tracks to Tenth Street, thence southerly to G Street and along G 
Street to 7th and thence to the point where Maine Avenue joins Seventh 
Street, S.W. at L Street -- has for many years been devoted exclusively 
to commercial activity (J.A. 41). This entire area is nota slum area 
and is not blighted, nor is it capable of becoming blighted by possible 
future development into a slum or blighted area, and the entire afore- 
said strip of high-value (J.A. 44) commercial land in and of itself consti- 
tutes a physical barrier against any possible spread of slum or slum 
areas onto or across it. This area is physically beyond and outside of 


the area to the east where slums were found to exist. 


There are no residential habitations or dwellings. From L Street 
to the south boundary of Area "'C" along the East side of Maine Avenue 
this lower strip is likewise zoned for commercial usage and there is no 
predominance of residential usage therein, although there are a few 
existing structures usable for human habitation. According to Plate #10 
appearing in Government's Exhibit "A", (J. A. 43) these housing struc- 
tures do not come within the classification of slum or blight. Thus, the 
aforementioned strip in which plaintiff's real property is located, ad- 
mittedly has none of the incidents, characteristics and conditions found 
by the District Commissioners to exist (Government's Exhibit 4 (J. A. 
66, 67)) as to the entire Area "C" project area. It was alleged therefore 

, 
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that the inclusion of appellant's land in any slum or redevelopment area 
was arbitrary and capricious and an abuse of power. 


The real property involved herein has an estimated value of one 
million dollars (J.A. 4), and parts of the commercial buildings thereon 
are leased to others who conduct highly successful restaurant and marine 
hardware businesses therein (J. A. 4, 270-277) and upon the taking of 
said property by the Land Agency these leasehold rights would be ter- 
minated and destroyed, and according to the schedule of the Land Agency 
(J.A. 75), the valuable buildings thereon would be demolished before any 
final judicial determination could normally be had as to the validity of 
the taking, and further, appellant would be deprived of her right to apply 
such property in exchange for other comparable property in the rede- 
veloped area, as provided by Section 9 of said Redevelopment Land Act 
(D.C. Code, 1951 Ed., Section 5-708), 


Appellant's complaint filed in the court below (J. A. 3) further 
recited the following material allegations of fact with respect to the 
actions of appellee, Land Agency and other cognizant agencies, which 
in effect become admitted by the filing of appellees’ motion for summary 
judgment, by their admissions filed in the case below (J.A. 84), and by 
the exhibits to their motion (J.A. 27 et seq) and by the evidence pro- 
duced by appellant (J. A. 91 et seq): 


In 1952 the National Capital Planning Commission prepared —_ 
adopted and the Commissioners of the District of Columbia approved 
the boundaries of (J. A. 17;285) a final Southwest Survey Area Plan 
based upon a plan submitted under contract by a private firm of planning 
consultants (J. A. 282) (whose head, Harland Bartholomew thereafter 
became Chairman of the National Capital Planning Commission), which 





1 For details, see pertinent portions of affidavit of Executive Director of the 
Land Agency appearing in Schneider v. D. C., et al and Morris v. Lansburgh, 





et al, CA 5791-52 and CA 476-53 appearing in Transcript of Record in No. 22 
Supreme Court of the United States October Term 1954 (Berman v. Parker, 348 
U.S. 26), and reproduced as a supplement to this brief. 
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| 
Bartholomew plan, as well as certain earlier plans developed by the 
Land Agency and the Planning Commission, (J. A. 283) left unmolested 


and unchanged appellant's aforesaid real property for continuation of 


its present commercial uses. | 


On or about April 1956 officials of the Land Agency working in 
association with, and on behalf of the firm of Webb & Knapp, Inc., of 
New York, obtained the approval of the Planning Commission for a 
modified Land Use Plan for the so-called Area "A" and Area veep Pro- 
jects part of the 1952 previously approved area survey plan (J. A. 285) 
which were redesignated as Project Area "C" (J. A. 18, 30). Under this 
Webb & Knapp 1956 plan appellant's real property is to be taken under 
the power of eminent domain for redevelopment in accordance with the 
desires of Webb & Knapp, Inc. The diagram plat of the plan, sd approved 
in 1956 by the District of Columbia Commissioners in the exact form 
submitted by the Planning Commission, under the signature of Harland 
Bartholomew, Chairman, bears the inscription "Prepared by Webb & 
Knapp, Inc." (J. A. 18). | 


The only reasons specified by the Planning Commission for adopt- 


ing the changes in the basic 1952 approved plan with respect to street 





locations relate solely to the abandonment of basic proposals of the 1952 
plan relating to the use of land for a service and supply area between 

the proposed F Street expressway and the railroad to the north, and the 
abandonment of an idea for treatment of an area along Tenth Street 

north of the railroad track (J. A. 34). The complaint alleged, and the 
evidence produced, circumstantially shows, that the real, but Officially 
undisclosed purpose and reason for changing the contour of Maine Avenue 
and thus removing appellant's real property from future private use and 
ownership, was to overcome appellant's known objection (J. A. 208) as a 
property owner to any plan which would take from her by condemnation, 





cc RRR RECS ERR EEE 
According to the affidavit filed on behalf of appellant in the court below, 
(J.A. 91) an official of the Agency stated in effect that this was accomplished by 
changing the plan so as to move Maine Avenue onto appellant's property and thus 
create a public use justification for taking, thus disposing of her objections. 
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non-blighted and non-slum commercial real property held in the same 
family for more than fifty years, for transfer to other private interests, 
namely Webb & Knapp, Inc., as well as to provide additional land for 
private development and exploitaticn between Maine Avenue and the 
Washington Channel bulkhead directly across from appellant's present 
property and now owned by the District of Columbia, in accordance with 
the desires and demands of Webb & Knapp, Inc., the authors of said 
plan, under an agreement entered into by and between the Redevelop- 
ment Land Agency and Webb & Knapp, Inc., in 1954 (J. A. 263, 264). 
Under said agreement this private real estate concern is given an option 
on at least 50% of all land in the area to be made available by the Land 
Agency for redevelopment by private interests. 


The ultimate fact alleged is that appellee Land Agency's sponsor- 
ship of the so-called Webb & Knapp plan and its action in initiating the 
procedures leading to the filing of a condemnation and taking action 
against appellant's real property was arbitrary, capricious and un- 
warranted. It was further alleged that the Land Agency has no power 
or authority under law to deprive appellant of her rights of property, 
there being no provision of the Redevelopment Act of 1945 under which 
the Land Agency was authorized and empowered to acquire by condem- 
nation said real property, and said action was legislative in nature and 
quality, there having been no delegation from the Congress of the 
United States empowering said Land Agency so to act. 


It was further alleged that the action of the Commissioners of the 
District of Columbia in approving the aforesaid Webb & Knapp Project 
Area "C" Land Use Plan in 1956 under which the Land Agency asserts 
and claims the power and authority to acquire and dispose of land and 
structures in said Area "C", including the taking of appellant's real 
property lying beyond the outer edge thereof, allegedly under the power 
of eminent domain, was not based upon any finding upon substantial evi- 
dence of necessity and reasonableness nor upon any statutory power or 
authority, but was based upon the importunities of private interests 


vw 
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seeking to acquire land in this area for their private use and profit; 

was ex parte in nature, there being no fair and adequate hearing af- 
forded and no opportunity given to cross-examine proponents of the plan 
or to challenge or discredit opinions given by such proponents; and was 
further unlawful in that such action was in violation of the constitutional 
rights of appellant to due process of law and also contrary to the pro- 
visions of the Administrative Procedure Act of 1946 as amended. 


Appellant, acting under the provisions of Section 9 of the Re- 
development Land Agency Act of 1945 as amended (5-708 D.C. Code) 
submitted her formal offer to exchange her real property for the only 
comparabie site in point of size, location, access and nearness to her 
present property (Plaintiff's Exhibit "E") (J. A. 22) which offer was re- 
jected by the Land Agency (Plaintiff's Exhibit 'F") (J. A. 23) in favor of 
the proposal of the principals of plaintiff's tenant (Government's Exhibit 
6) (J. A. 77) to acquire this same site without any exchange of Area sa i 
real property (Government's Exhibit 7) (J.A. 80). Said tenant under a 
memorandum of understanding with the Land Agency is given a twelve 
months’ option on the acquisition of this site for the alleged reason given 
by the Land Agency, as is shown by Government's Exhibit 7, (J. A. 80) 
that said tenant is "being displaced as a result of urban renewal opera- 
tims. " Appellees in the court below contended that a land owner who 
leases commercial property does not come within the purview of the new 
priority treatment statute at all, but that the tenant who operates a' busi-~ 
ness in the landlord's building "obviously would be the type of person” 
referred to in the replacement priority statute, and that it is a purely 


discretionary (inferring an absolute) "power" which the Agency; has as 





to acceptance or rejection of an exchange of land because the word "may" 
appears in Section 9 of the Redevelopment Land Act of 1945. | 


A further ultimate fact alleged is that the action of said Land 
Agency in granting to appellant's lessee an exclusive option leaning to 
the acquisition of the only comparable site available for relocation of 
appellant's waterfront restaurant facility and the denial of appellant's 
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application for relocation on said site and refusing to accept appellant's 
present real property as a deposit against the acquisition thereof, was 
arbitrary, capricious, unreasonable, and unwarranted in that the so- 
called public hearing (J. A. 214 et seq) called to consider the proposal 
of appellant's lessee was not a fair one, having been conducted without 
regard to the requirements of due process of law in administrative pro- 
ceedings, and the four member decision (J. A. 80) rendered after the 
hearing held before only two of the five members, was not based upon 
any substantial, credible evidence, but was a determination which had 
already been privately agreed upon by officials of the Land Agency and 
the principals of appellant's lessee. 


It was further alleged that the affairs of the Land Agency have 
been conducted in secret without any rules or regulations available to 
the public through which the public is given notice of the:methods, pro- 
cedures and organization under and by which the Land Agency arrives 
at its determinations and decisions involving the rights of citizens in 
favor of or against whom, the Land Agency acts. 


Appeliees filed no responsive pleading to the complaint but filed 
their motion for summary judgment (J. A. 27). 


On November 14th, 1958, appellant's motion for interloctory 
injunction and appellee's motion for summary judgment were consoli- 


dated and heard by the court below. In support of their motion appellees 


offered certain exhibits, extracts from which are reproduced in the 
Joint Appendix hereto. Certain admissions were also filed by appellees 
(J.A. 84,97). At the hearing the court would not permit oral testimony, 
but did permit the introduction of certain exhibits offered by appellant, 
together with an affidavit on behalf of appellant (J. A. 91). At the con- 
clusion of the hearing on the motions, the court announced its decision 
denying appellant's motion for interlocutory and injunctive relief and 
granting appellee's motion for summary judgment (J. A. 366). Having 
denied the motion for interlocutory injunction, the court below was 
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asked to file Findings of Fact and Conclusions of Law (J.A. 368)! under 
the provisions of Rule 52a F.R.C.P., but declined to do so. | 





The court's final order dismissing the complaint and denying 


interlocutory and injunctive relief appears in the appendix at page 370. 


This appeal followed. 


The condemnation and taking of appellant's real property would 
have been an accomplished fact had not the court below, in granting 
appellees' motion for summary judgment and denying appellant's motion 
for injunction pendente lite (J.A. 370), sua sponte, ordered a stay 
(J.A. 371) pending this court's action on appellant's application for a 
stay pending appeal, appellant alleging that unless continued to be re- 
strained and enjoined therefrom, appellees would proceed with the 





taking of appellant's real property the moment such restrictions were 
removed, ° by the filing of a declaration of taking concurrent with the 
filing of their petition in condemnation, pursuant to the provisions of the 
Act entitled "Acquisition of Land in the District of Columbia for the Use 
of the United States" (16-619 D.C. Code 1951 Ed.) i 


STATUTES INVOLVED 





The statutes involved are printed herewith in the attached 
appendix to this brief. i 


STATEMENT OF POINTS 





1. The complaint states a cause of action for declaratory judg- 
ment and other relief. | 


$ On December 18, 1958 this Court denied appellant's application for a stay 
pending appeal. The following day, appellees filed in the District Court their 
petition in condemnation and declaration of taking in Redevelopment Land Agency 
v. 27 Parcels and Olga F. Donnelly, D.C. 38-58. On March 6, 1959, the lower 
court in that action entered summary judgment against this appellant's bnswer- 
ing objections and defenses and on March 16, 1959, the court refused to enter a 
final judgment order under Rule 54(b) F.R.C.P. Appellant has now filed in 
this court her petition for extraordinary writ in No. 15,028. 


10 


2. The District Court erred in granting summary judgment dis- 


missing the complaint and in denying injunctive relief. 


SUMMARY OF ARGUMENT 


1. The complaint states a cause of action for declaratory judg- 
ment, and with the affidavits and documentary evidence produced in 
support of, and in opposition to, defendants’ (appellees) motion for 
summary judgment, establishes that defendants (appellees) were not 
entitled to summary judgment of dismissal as a matter of law and that 
plaintiff (appellant) was entitled to the relief sought. 


2. The D. C. Redevelopment Land Agency has no statutory 
power or authority to exercise the power of eminent domain against 
valuable commercial real property which is not located in a slum or 
blighted area and which is in itself a barrier to future reencroachment 
of new slums. 


3. The act of designating land over which appellees are given 
no jurisdiction or authority to expropriate by statute, and the means 
and methods employed in arriving at an administrative determination 


to expropriate.such land, were arbitrary, capricious and unreasonable. 


4. The act of changing an existing plan for the purpose of elimi- 
nating an owner of valuable commercial real property from a com- 
petitive position for the benefit of other favored private interests, was 
not in good faith. 


5. The Administrative denial to a to-be-displaced commercial 
real property owner, of the right of priority to relocate on comparable 
land to be made available by the Agency for similar uses and purposes 
and the refusal to accept such owner's existing commercial real prop- 
erty as a deposit against the acquisition of such comparable site, is 
arbitrary, capricious, and unreasonable, and an abuse of discretion. _ 
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ARGUMENT ! 
I 


THE COMPLAINT STATES A CAUSE OF ACTION FOR DECLAR- 
ATORY JUDGMENT, AND WITH THE AFFIDAVITS, ADMISSIONS 
AND DOCUMENTARY EVIDENCE PRODUCED IN SUPPORT OF, 
AND IN OPPOSITION TO DEFENDANT'S (APPELLEE'S) MOTION 
FOR SUMMARY JUDGMENT, ESTABLISHES THAT DEFENDANTS 
WERE NOT ENTITLED TO SUMMARY JUDGMENT OF DISMISSAL 
AS A MATTER OF LAW, BUT THAT PLAINTIFF ie 
WAS ENTITLED TO THE RELIEF SOUGHT 


The action below was for declaratory judgment to determine 
rights with respect to an intended and illegal action and to avoid it. 
Such is the purpose of the Declaratory Judgment Act, 28 U.S. C. Sec. 
2201, which specifies the form can be used "whether or not further re- 
lief is or could be sought." To the identical effect is Rule 57 F. R.C.P. 


"The Declaratory Judgment Act was designed to! 
provide a remedy in a case or controversy while 
there is still opportunity for peaceable judicial set- | 
tlement, It was the primary purpose of the act to | 
have a declaration of rights not theretofore deter- | 
mined--"". Clark v. Memolo, 85 U.S. App. D.C. 65; | i 
174 F.2d 978, 981. | 


"One of the highest offices of declaratory pro- | 
cedure is to remove uncertainty and insecurity from 
legal relations, and thus clarify, quiet and stabilize, 
them before irretrievable acts have been undertaken 
(citing Borchard on Declaratory Judgments, 2d Ed. | ; 
p. 283, 927- 931 and cases). Another prime purpose | 
is to enable an issue of questioned status or fact, on 
which a whole complex of rights may depend, to be | 
expeditiously determined." Delaney v. Carter Oil | 
Co. (C.C.A. 10th, 1949) 174 F.2d 314, 317. 


See also: Evers v. Dwyer, U.S. ; 3Lxued 2d, 222, 223 (decided 
Dec. 15, 1958). | 


Summary judgment is proper only where the moving party is en- 








titled to judgment as a matter of law, where it is quite clear what the 
truth is and that no genuine issue remains for trial. The moving party 
has the burden of showing the absence of any genuine issue as to 
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material facts and that he is entitled to judgment as a matter of law. 

All inferences of fact from the proofs available must be drawn against 

the moving party, who has the burden under a strict standard of showing 
the absence of any genuine issue as to material facts. Evers v. Buxbaun, 
102 U.S. App. D. C. 334, 253 F.2d 356 (1958) citing Sartor v. Ark. Gas 
Corp., 321 U.S. 620, 627; Dewey v. Clark, 86 U.S. App. D. C. 137, 143; 

180 F.2d 766,772. Wittlen v. Giacalone, 81 U.S. App. D.C. 20; 154 F. 

2d 20; the movants have the burden of showing quite clearly what the 

truth is: Wilson v. Bittenger, 104 U.S. App.D.C.___, 262 F. 2d 714, 716. 


In Commerce Oil Ref. Co. v. Miner, U.S.D.C. (R.L) 22 F.R.D. 
5 the court stated: 


"It is well settled that a party who moves for 
summary judgment has the burden of showing the 
complete absence of any genuine issue of material 
fact as to all the material facts which under appli- 
cable principles of substantive law entitle him to 
judgment in his favor as a matter of law. 'A liti- 
gant has a right to a trial where there is the slightest 
doubt as to the facts'. Peckham v. Ronrico Corp. 
(CCA 1ist;1948) 171 F.2d 653." 

The issue on a motion for summary judgment is whether or not 
there is a genuine issue as to a material fact, and not how that fact 
should be determined. The court should take the view of the evidence 
most favorable to the party against whom the motion is directed, giving 
to that party the benefit of all favorable inferences that may reasonably 
be drawn from the evidence. If, when so viewed, reasonable men 
might reach different conclusions, the motion should be denied and the 
case tried on its merits. Ramsouer v. Midland Valley R. Co., 135 F. 
2d 101, 106 (CCA 8th); Cf. Doehler Metal Furniture Co. v. United States, 


149 F.2d 130,135; Rogers v. Girard Trust Co., 159 F.2d 239. 


Since the court below, after request (J. A. 368), declined to file 
Findings of Fact and Conclusions of Law as required by Rule 52(a) 
¥F.R.C.P., where injunctive relief is granted or denied, and since 
appellees, by their motion for summary judgment, conceded that there 
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: were no material facts in dispute, thus leaving all of the facts disclosed 
by the record here, standing as undisputed, -- it is conceivable that the 
court below based his decision to dismiss the complaint solely and en- 

iy tirely on the position taken by appellee there, that it makes no difference 

a what the facts are or what objections and defenses are asserted against 

- a condemnation action, because under the authority of Berman v. Parker, 

i 348 U.S. 26, (discussed hereinafter) there could be no judicial inter- 
ference with the decision of appellee, Land Agency, to take a citizen's 
property by condemnation--the only judicial question left open by such 

| expropriation action being the question of just compensation. : 





‘) If such a contention were actually the motivating reason for the 
lower court's action in dismissing the complaint, then the lower court 
was definitely in error in view of the decision in Catlin v. United States, 
324 U.S. 229, (wherein it was definitely held that questions as to the in- 
validity of the taking are reserved to the courts) and the court further 
misinterpreted the meaning of Berman v. Parker, supra. | 


When under established principles an action for declaratory or 
injunctive relief is proper, the acquisition of property may be challenged 
by a declaratory action. Cf. Gohld Realty Co. v. City of Hartford (1954) 
141 Conn. 135, 104 A.2d 365. | 


: I. 


THE DISTRICT OF COLUMBIA REDEVELOPMENT LAND 
AGENCY HAS NO STATUTORY POWER OR AUTHORITY TO | 
EXERCISE THE POWER OF EMINENT DOMAIN AGAINST | 
VALUABLE COMMERCIAL REAL PROPERTY WHICH IS 
v NOT LOCATED IN A SLUM OR BLIGHTED AREA BUT | 
WHICH IN ITSELF IS A BARRIER TO RE-ENCROACHMENT | 
OF NEW SLUMS 


This is a case of first impression insofar as the application of 
; the provisions of the District of Columbia Redevelopment Land Act of 
1945 to the facts here involved, is concerned. The land sought to be 
acquired is not to be taken for any direct public use, such as for a mili- 
tary site, a public building, post office, etc., but is allegedly to be 


4 | 
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taken by a Federal Agency for the sole purpose of eliminating and pre- 
venting slums in the District of Columbia. Thus the long line of Fed- 
eral decisions interpreting the Federal power of eminent domain, are 
germane to the issues here presented, only insofar as they relate 
generally to a determination as to jurisdictional and procedural prob- 
lems, the right to judicial review and the factors which constitute a 


restriction on the Government's exercise of the power. 


The situation created by the lower court's action apparently 
arises solely and completely by virtue of the lower court's interpre- 
tation of the decision of the Supreme Court in Berman v. Parker, 348 
U.5. 26° for it is that case upon which appellees relied heaviest in the 
court below. Consequently, it becomes necessary in establishing the 
invalidity of any expropriation of appellant's property by appellees to 
point out the limitations placed by Congress and the Constitution upon 
the extent of the Land Agency's powers of eminent domain and the li- 
mited purpose of Congress in enacting the Redevelopment Land Act of 
1945 as interpreted by the decision of the Supreme Court in Berman, 
holding the object of such statute to be within the constitutional powers 


of Congress. 


Even though in Berman the Supreme Court stated that the concept 
of public welfare is broad and inclusive, yet this enunciation must be 
considered in context with the remainder of the court's discussion as to 


= In point of time it should be observed that appellant's real property was left 
undisturbed for continuation of its present uses by the 1952 plan sponsored by the 
Land Agency, adopted by the Planning commission and approved by the District 
of Columbia Commissioners. (J.A. 17; See Plate facing this page). The Berman 
decision was handed down November 22, 1954. The Land Agency that year gave 
Webb & Knapp, Inc., an option to acquire at least 50% of the land in the South- 
west survey area. (J.A. 265). In 1955 appellant protested against her land being 
made available for acquisition by Webb & Knapp, Inc. (J. A. 210), and in 1956 
the existing plan was modified at the instance of Webb & Knapp, Inc., so as to 
remove appellant as an objector and to provide a larger parcel available for 
possible private exploitation by Webb & Knapp, Inc., (J.A. 18; See Reverse 
Plate facing this page ) -- immediately adjacent to appellant's water-front land 
for the same use and purpose to which appellant's real property has been devoted 
for many years, namely for a restaurant and a marine hardware establishment. 
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the particular facts in relation to the statutory purpose of the Act, 
particularly the immediately preceding statement that "we do not sit to 
determine whether a particular housing project is or is not desirable", 
(meaning what comes after valid acquisition of land formerly consti- 
tuting a slum); together with the immediately preceding discussion as to 
the premise on which the concept of public welfare is based, as follows: 
“Miserable and disreputable housing conditions may do more than spread 





disease and crime and immorality." 


The situation presented in the case at bar is not concerned with 
any housing proj ect? or the concept of the public welfare factor involved 
in the elimination of ''miserable and disreputable housing conditions". 
There is presented here an issue far beyond the question of sanitation 
and aesthetic ideas. It is alleged, in effect, that insofar as appellant's 
non-offending and non-inclusive real properties are concerned and the 
area in which they are located, the program of the Land Agency is noth- 





ing more: than’a promotion scheme, engineered and promoted by private 
interests seeking to acquire private commercial property for their own 
use and benefit under arrangements with the Land Agency by which the 


power to seize her private property and remove her as a competitor, is 


exerted against appellant. 


Considering the obiter of Berman, and applying the principles of 
Keyes v. United States, 73 App. D.C. 273; 119 F.2d, 444, 446° -- it 
should be noted that there are two separate and distinct powers given 

to the Land Agency by their Act, namely: | 


| 
| 
| 


> See F.H.A. v. The Darlington, U.S: ; 3 L. Ed. 2d 136 aselaea 
November 14, 1958 for interpretation n of word "Housing" to mean "dwelling 
quarters for families"; See also Sec. 3(c) D.C. Redevelopment Land Act of 
1945 (5-702 (c) D.C. Code 1951 Ed.) post p..S.5, for similar definition. 


& Wherein this court stated its opinion to be that the power vested by Congress 
in a governmental agency to condemn sites for low cost housing projects is 
wholly independent of the additional provisions of the Act to provide fecwities to 
persons whose alley dwellings have been demolished. 
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1. "For the exercise of the power(s) granted to the Agency 
by this act for the acquisition -- of real property for the re- 
development of a project area, the following steps and plans 


< 
shall be requisite, namely: “s 
(1) Adoption by the Planning Commission of y 


the boundaries of the project area proposed by it, 
submission of such boundaries to the District Com- | 
missioners, and approval thereof by said Commis- : 
sioners", ’ (Redevelopment Land Agency Act of 1945. 
Sec. 6(b)1, 5-705(b) 1. 


2. "For the exercise of the power(s) granted to the Agency 
by this Act for the -- disposition of real property for the re- 
development of project area, the following steps and plans 


shall be requisite, namely: 
x * * kK * 


(a) Adoption by the Planning Commission and 
submission to, and, after a public hearing thereon, 
approval by the District Commissioners of the re- 
development plan of the project area which shall’ 
contain a site and use plan for the redevelopment 
of the area, including the approximate locations 
and extents of the land uses proposed, etc. --." 
Redevelopment Land Agency Act 1945, Section 6(b)2; 
5-705(b)2 D.C. Code 1951 Ed. (Emphasis Supplied). 


The Supreme Court in Berman applied the doctrine of the police 
power to the purpose and intent of the Land Agency Act, insofar as the 


‘ This was done in 1952, leaving appellant's property basically unaffected 
thereby for continuation of its existing uses and purposes. (J.A. 17, 285). See 
also p. 8.3 of supplement herein for details. See also Section 5-702 (j) postp.S.5 
providing that prior to 1958, there must first be approval by the District Com- 
missioners of the extent and location of an area to be redeveloped after public 


hearing. 


‘ The notice of public hearing in the case at bar, stated specifically (J. A. 103) 
that the public hearing of May 14, 1956 was called under this sub-paragraph for 
the purpose of considering "a proposal for the redevelopment of a portion of the 
southwest section of the District of Columbia" (J.A. 104). The boundaries of 
the area in which land was to be taken having already been previously adopted 
and approved in 1952 (See Footnote 7, ante) by the District Commissioners with- 
out a public hearing under sub-paragraph (b)1 of Section 6, the 1956 approval by 
the District Commissioners of the Webb & Knapp future redevelopment land use 
plan, could not have extended the boundaries beyond existing Maine Avenue, as 
delineated in the 1966 Webb & Knapp plan. 
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elimination of slums is limited to the acquisition of land and the re- 
moval of ‘miserable and disreputable housing" structures located there- 
on. The court upheld this function as being a constitutional delegation 
of authority to the Agency to exercise the power of eminent domain. 


That is the crux of the decision. 


The Supreme Court did not say that the second (redevelopment) 





power granted by the statute (see 2 above) to prescribe the use to which 
the land so acquired should be put, extends the authority to take, into 
areas which do not qualify under the limitations of the taking authority, 
such as here, simply because it might be thought desirable by some 
governmental officials and some private promoter to wipe out non- 
offending, non-slum and non-blighted property beyond the actual bor- 
ders of the area in which they had authority to take, so as to satisty the 
desires of private interests having no present ownership interest in the 





community, for valuable commercial land with the prospective view 
toward huge profit making opportunities in the acquisition of commercial 
land, even though such non-offending and non-inclusive land was related 
to the properly acquired area only by general geographical association, 
said land not being in any sense a physical part of the "miserable and 
disreputable housing conditions" which prevailed elsewhere some dis- 
tance away, and over which non-offending land, or on to which land, no 
new "miserable and disreputable housing conditions" could prevail in 





the future to impinge upon or affect the neighboring rebuilt hougin g 


community. 


There is nothing in the exercise of the second (redevelopioeut 
after acquisition) power afforded the Land Agency which would prevent 
that body from making a negotiated purchase of private land outside of 
the determined slum area so as to carry out any aesthetic or beautifi- 
cation ideas they might have. And that is the exact rationale of both the 
intent and purpose of the act as prescribed by Congress and as inter- 
preted by the Supreme Court in Berman, namely: that the Agency can 
remove miserable and disreputable housing as slums by invoking the 


; 
H & 
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power of eminent domain, and can provide for the rebuilding on the land 
so acquired for housing purposes, but if the Agency felt it desirable to 
go outside the slum area onto neighboring property they may do so by 
purchasing same, if they can, and dispose of the land so acquired for 
either public or private redevelopment, --but they cannot seize large 
areas of non-offending commercial land? outside the limits prescribed 
by statutory authority, which land does not qualify in any sense within 
the intent and purpose of the statute, or come within the Agency's au- 
thority. 


The real property involved is neither a slum, nor is it blighted, 

nor is it in an area which is a slum or blighted or capable of becoming 
a slum or blighted area. It, along with other commercial properties 
in which appellant has an ownership interest (including the office building 
in which the Land Agency maintains its offices), (J. A. 211) -- lies ina 
strip of privately-owned land facing on Maine Avenue, Southwest, and 
there is no other privately owned land between this strip and the Potomac 
River. This strip is zoned for commercial use (See Plate #9 facing this 
page: Government's Exhibit A, J. A. 42) and there is no incident of, or 
condition pertaining to slums or "blight" present. (see Plate #10, 
Government's Exhibit A; J.A. 43). Thus the overall findings of such 
incidents and conditions in the entire southwest appearing in Govern- 
ment's Exhibit A, (J. A. 33) and in the approval decision of the District 
Commissioners (Government's Exhibit 4, J. A. 66) do not and cannot 
apply. Nor can it be said that the taking of this strip of land is neces- 
sary and reasonable for the purpose of preventing re-encroachment of 
Slums on the other part of Southwest Washington to be redeveloped to the 

See: Section 311(c), Federal Housing Act of 1954, 68 Stat. 626, amending 
Section 110(c) of the Housing Act of 1949 (42 U.S.C. 1460(c)), wherein Congress 
by allowing limited financial assistance to the extent of 10% of the capital grants 
in "an area which is not predominantly residential in character (but which) con- 
tains a substantial number of slum, blighted, deteriorated or deteriorating dwell- 
ings or other living accommodations" — has further impliedly (if not directly) 
indicated the Congressional intent that the only Federal agency directly authorized 
to clear and prevent slums, namely the D.C. Redevelopment Land Agency, may 
not use the delegated power of eminent domain to acquire large and separate areas 


of land zoned and used for strictly commercial purposes, and lying outside a slum 
area. 























at 
= 


a 


——t 


eset Houvn| | 


4 yY 
ZA OKAY 
YA Wa 


ny 


YY: 


\ 


AON39V QNV1 LN3NdO13A303N VIGNNT09 40 1dluiSid 
HLA SHLLVERECOD Om 


NOISSINWOD ONINNV Id Wildv¥d 4 


a 


4H9IZH = S21VNOIS3Q 


3N0Z 1HOIZH S2LVNOIS3 


838M 9118NMd w3H1O 


Sxuvd 


OVOUTIVE ONY ‘TVIdLSNONI 


WISMINMOD ONS 


WIOUINAOD 185 


2, WILNZOIS3aY 


0% ‘WILNZOIS3Y 


&% WLUND0IS3Y 


OILVN 
erengres 


H@GEEEE 


' 


= Hy 
wes y 
ein tligalaieall ‘4 ‘- 4 


ses 
me: 


uae | " 
“ . y 
h | 
GUL dp 


K 


@ wid 


ONINOZ ONILSIXA 


VANV TVMAINIY NV€dN LSAMHLNAOS 


; -  § ON 31d 
[yuew pnp Axeuuing z0y uoT}OW 0} peyoery | 
1H Saag sh BW, UREA EL TOE 


ca 





19 | 
| 


east, since its high land value (J. A. 44) and its commercial usage, 
mitigates against any such contention. The taking therefore is not with- 
in the Congressional purpose, intent and delegation of authority to the 
Land Agency by the Redevelopment Land Agency Act of 1945 as amended 
(5-701 D.C. Code). See House Report No. 2465 to S. 1426, 79th Con- 
gress, 2d Session, wherein it is stated (p. 2): ! 
"This Agency is especially intended to assemble) 


slum property, substandard housing or vacant land | 
in Such a manner as to make it available for develop- 
ment for low-rent housing by private enterprise - - | 
In substance, it is the purpose of this bill to provide | 
private enterprise with an opportunity to meet the | 
need for low rent housing - -."' (Emphasis supplied) | 





See also Senate Report No. 591, 79th Congress, 1st Session to 
accompany S. 1426, wherein it is also stated (p. 4): : 


"In substance, it is the purpose of this Bill to 
provide private enterprise in the District of 
Columbia with an opportunity to meet the need 
here for low-rent housing - - - it preserves what- 
ever progress has been made to remedy the crying | 
needs of Washington for the elimination of its slums | 
and its great numbers of sub-standard dwellings for dwellings for | 
substitution of them of safe and sanitary housing ! 
adapted to the limited needs of the tenants and con- | 
forming to the minimum standards which should be | 
permitted to exist in the Nation's Capitol". (Emphasis 
supplied) | 


Senator Saltonstall,a member of the committee, stated (Cong. 
Record, October 18, 1945, p. 9769) when the bill came up for consi- 


deration on the floor of the Senate: | 


"I believe that they (certain amendments) im- 
prove the bill and make it a perfectly satisfactory 
Slum clearance measure for the District of Columbia. " 


(Emphasis added). ! 


It is hardly conceivable under the principles of a constitutional 





democracy, that the Supreme Court in Berman intended to unequivo- 
cally confer unlimited and unchallengeable power in the Legislative and 
Executive Branches of Government to expropriate private property 
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without cause, reason or justifiable constitutional authority. The 
Court's language should be read in context. Satisfying the rights of 
property owners by giving them that just compensation which the Fifth 
Amendment exacts as the price of the taking -- refers conclusively to 
the factor described immediately preceding this statement in the opinion, 
--namely the taking of full title to land when only buildings are objectim- 
able. It would follow that even that pronouncement presupposes that the 
taking of either, is a valid one, for the Court (p. 32) specifically quali- 
fied the matter by stating: -- "Subject to specific constitutional limi- 
tations - - and - - "whether that power (of eminent domain) is being 
exercised for a public purpose --"", and at page 35: "Once the ques- 

tion of public purpose has been decided --". Thus Berman, when care- 
fully analyzed against the principle of equal justice under law in a consti- 
tutional democracy and by its very context, is clearly distinguishable 
from the case at bar. '"-- each case (arising under the police power) 
must turn on its own facts". (Berman, p. 32). 


Appellee has therefore not only not complied with the statutory 
requirements of the Redevelopment Land Act of 1945 and the require- 
ments of due process of law, but its action is not within the provisions 
of that statute. First, because appellant's real property is not of the 
kind or type authorized by said Act to be acquired by eminent domain 
for redevelopment purposes, nor is the separate and distinct area in 
which it is located of such kind or type; second, the administrative 
proceedings resulting in the decision to include appellant's lands ina 
redevelopment project were contrary to the principles of due process 
of law and equal protection of the laws, and the action was therefore 
arbitrary, capricious and unreasonable; and third, the only final and 
conclusive determination by the Supreme Court in Berman v. Parker, 
is that the Redevelopment Land Act of 1945 was Constitutional being 
within the concept of the police power, because the purpose of the enact- 
ment was within the authority of Congress to rid an area of slums. 
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The Supreme Court agreed with the construction placed upon the 
Act by Judge Prettyman's decision in 117 F.Supp. 705, 724, 725, in 
which the Act was saved by construing it to mean that the Agency could 
condemn property only for the reasonable necessity of slum clearance 
and prevention, -- the lower court's concept of "slum" being the exis- 
tence of conditions "injurious to the public health, safety, morals and 
welfare". The Supreme Court merely extended the limitation of the 
lower court's concept of slums, to "blighted areas that tend to p roduce 
slums". The only other modification by the Supreme Court was with re- 
spect to the question as to whether the power to take should be limited 
to offensive structures without a taking of the land itself (page 36) and 
the right after acquisition, to "redesign" the area permitted to be ac- 
quired, as a whole, instead of by a piecemeal approach, so that the 
cycle of decay of the area could be controlled and the birth of future 
slums prevented. These hopes of the planners involving diversifica- 
tion in future use, the Supreme Court said (page 35): "is plainly rele- 
vant to the maintenance of desired housing standards and, therefore, 
within the Congressional power." 


Thus Berman v. Parker, insofar as the exercise of the power of 





eminent domain is concerned, is authority only for the premise that the 
removal of existing slums and prevention of future slums in the District 
of Columbia is within the police power of Congress. Collaterally the 
Supreme Court merely developed the theme that it was not necessary in 
the exercise of this power to restrict the taking to offending dwellings 
alone, but that all structures within the area over which the power could 
be exerted, -- could be taken; and that it is not necessary to restrict the 


taking to the structures alone. 


It is singular to note that the court in its opinion repeatedly used 
the qualified words "once the object is within the authority of Congress." 
That object being slum clearance and prevention in the District of Co- 
lumbia, the Supreme Court also thought that the standards prescribed 
were Sufficiently definite to sustain the delegation of authority to eliminate 
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not only slums but also the blighted areas which tend to produce slums. 
Therefore, considering Berman v. Parker, in its most favorable light 
to the planners, not even the Supreme Court's opinion gives them the 
right under this Act to go into a non-blighted area such as is involved 


here. 


Berman v. Parker is further distinguishable, for there the 
Berman property was located in the center of the redevelopment sur- 
vey area with structures on all sides which qualified as slum dwellings. 
It was not as here, on the very outer-most perimeter of the city itself 
in an extensive area zoned for, and devoted to commercial use ex- 
clusively. The re-encroachment of new slums theory and the block 
planning idea instead of piecemeal acquisition, was the reason given 
by the Supreme Court in disposing of Berman's contention in this re- 
spect. Here, it is uncontradicted and appellee has so conceded, that 
the large wedge-shaped strip of land in which appellant's properties are 
located and which constitute the remotest outside edge of privately owned 
land in this section of the District of Columbia, is not a blighted area, 
is not a Slum area, not in an area relating to any housing project and is 





in itself not capable of becoming a new-slum area. In this strip of land 
the only parcels not devoted to commercial use consist of a four block 


sts 


area used as a school, (which is to remain), a fire-house, a govern- 
ment automobile inspection station, a public market square anda munici- « 
pal fish wharf. The concept of placing this kind of public and private 


ap See plate facing this page showing VExisting Land Use"; and also appearing 
in Joint Appendix at p. 41, 281. 


* to the three latter parcels owned or controlled by the District of 
Columbia, Congress specifically gave authority for the use of these parcels of 
land for the proposed Southwest Freeway and Washington Channel approaches pe 
thereto in connection with the redevelopment of the Southwest area. Public 
Law 85-21, H.J. Res.630; 72 Stat. 983, U.S. Code Congressional and Adminis- 
trative News 1958, p.4396. But as to the land from the easterly boundary of * 
Maine Avenue to the Washington Channel owned by the District of Columbia, 
Congress in the Joint Resolution gave authority to use only that part of the 
publicly-owned water frontage lying south of Maine Avenue between Eleventh and 
Twelfth Streets. The Joint Resolution contains the following statement with re- 
spect to this limited area: "Whereas such water-frontage is urgently needed for 
the proposed redevelopment of the southwest area of the District of Columbia." 





Plaintiff's Exhibit 14 (Excerpt) 
: j : Redevelopment Land Agency Annual 


~ 





Report 1952 (p. 5) 
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real property within the boundaries of an area classified as a slum, is 
untenable -- that is, beyond all sound, fair and honest reasoning. The 
real, but undisclosed, purpose behind such a concept and a change-over 
from the prior, more reasonable (though still unlawful) concept, has 
been specifically alleged in appellant's complaint as referred to pre- 
viously herein, namely, that all the circumstances indicated that appel- 
lee's favored promoter and developer wanted more land directly abutting 
on the Washington Channel than was presently available to him, under 
the already approved plan, and appellee's officials saw in that demand 
an opportunity to overcome appellant's objections (J.A. 208) to having 
her non-inclusive and non-offending property taken for someone else's 
private benefit. Such action, which was approved by the Planning Com- 
mission, ex parte, and by the District Commissioners, after a go- 
called public hearing which was so slanted as to be effectively ex parte, 


-- can certainly not be said to be in good faith, and is certainly arbi- 
| 





trary, capricious and unreasonable. | 
Parenthetically it should be noted that the only new land ie 
compassed within the Webb and Knapp extension of the western boundary 
of Project Area C, is land under the jurisdiction of the District of 
Columbia, including Maine Avenue and the land between that street and 
the Washington Channel most of which is under the jurisdiction of the 
Corps of Army Engineers (40 U.S.C. 122). To dispose of this land for 
private redevelopment purposes, specific Congressional authority is 
necessary. See Footnote 11, ante p. 22, with respect to the limited 
Congressional approval given to the use of the Maine Avenue area be- 


tween llth and 12th Streets. | 


Thus the moving of the western boundary line, and the attempted 


relocation of Maine Avenue onto appellant's property, is without au- 
thority of law, and a nullity for only the District of Columbia with the 
approval of Congress, can dispose of existing ownership, or acquire 
additional adjoining land for public use by invoking the power of eminent 
domain under a different statute (16-601 D.C. Code 1951 Ed.). Thus 

| | 
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there are further grounds for holding the expropriation of appellant's 
property as unlawful. 


The question therefore is whether or not a federal Agency given 
the power of eminent domain by Congressional delegation of authority 
for the accomplishment of a specifically stated public use or purpose, 
may extend the scope of the constitutionally-valid legislative objective 
and exercise the power of eminent domain, beyond the stated objective 
into other fields in no way reasonably related to such objectives. As | 
was held in United States v. 2.005.32 Acres of Land, Carson City, S.D., ,, 
160 F.Supp. 193 (D.C. D. S. 1958) the right to authorize exercise of 
eminent domain by the United States lies only in the Congress, and an 
agency or officer of the United States may take property only to the ex- 
tent of the congressional authorization. 


A. The Redevelopment Land Act of 1945 
Must Be Strictly Construed. 
"A grant of the power of eminent domain -- is one of the attri- 
butes of sovereignty most fraught with the possibility of abuse and in- 
justice." United States ex rel T. V.A. v. Welch, 327 U.S. 546. 


"When the power is granted, the extent to which it may be exer- 
cised is limited to the express terms or clear implication of the statute 
in which the grant is contained.” 18 Am.Jur., Eminent Domain, Sec. 
26. Footnoting Delaware, L. & W. R. Co. v. Morristown, 276 U.S. 
182; Hooe v. United States, 218 U.S. 322 and Richmond v. Southern 
Bell Tel. and Tel. Co., 174 U.S. 761. 


Express legislative authority is necessary to authorize con- 
demnation of private property for public use, and statutes claimed to 
confer such power must be strictly construed, United States v. 40° 
Acres, Alaska, 160 F.Supp. 39; 162 F.Supp. 938 (D.C. Alaska 1958). 


In other words, statutes conferring the power must be strictly 
construed -- when the matter is doubtful, it must be resolved in favor 
of the property owner. 18 Amer.Jur., Eminent Domain Sec. 26. 
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Fay v. MacFarland, 32 App. D. C. 293; MacFarland v. Elverson, 32 
App. D.C. 81. : 


| 
See also United States ex rel Welch v. T.V.A., supra, p. 551, 
where the Supreme Court recognized the common law rule of construction 
requiring that statutory powers to condemn must be given a strict con- 
struction, but refused to apply the rule in that case because of the man- 
date of the T. V.A. Act expressly providing that the Act shall BF ees 
construed to carry out the purposes of Congress --" 


The power of eminent domain is more harsh and —— in 
its exercise and operation than any other. 2 Nichols, Eminent Domain, 
pp. 987-989. See also Agnew v. Fed. Res. System, 80 U.S. App, D.C. 
377, 152 F.2d 785 (reversed on other grounds 329 U.S. 441), wherein 
this court cites the dissent in Duquesne Warehouse, v. R.R. Beard, 
148 F.2d 473 as follows: 


"I note in passing that in this Circuit we have 
not believed that the Supreme Court has suggested 
that we submit to ‘administrative absolutism’, and | 
consequently we have not hesitated to protect the | 
legal rights of citizens when administrative officers | 
have acted in excess of their statutory powers." 





B. Reviewable Questions 


The Federal courts have consistently applied the doctrine that 
the nature of the uses for which the expropriation is directed, whether 
public or private, and the question of the purpose of the taking, | is a 
judicial question, Hariston v. Danville W.R. Co., 208 U.S.598, 601; 
Rindge Co. v. Los Angeles, 262 U.S. 700. Sears v. Akron, 246 U.S. 242. 





One person's property may not be taken for the benefit of another 
private person without a justifying public purpose, even though compen- 
sation be paid. Thompson v. Consolidated Gas Co., 300 U.S. 55, 80. 


Where taking is not authorized there is an absence of jurisdiction 
to take, S. Tucson v. Tucson Gas, El. & P. Co., 149 F.2d 847. A de- 
cision as to what property should be taken may be attacked to expose the 
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want of any reason, United States v. 1278.83 Acres of Land, More or 
Less, in Mecklenburg County, Va., 12 FRD 320 (DCED Va., 1952) 
citing United States v. Carmack, 329 U.S. 230. 





Of great persuasive weight are the following line of state de- 
cisions which point out factors which make an expropriation action in- 
valid: 

Where land is sought to be condemned ostensibl, for a lawful 
purpose, but really for an unlawful purpose (Forbes v. DeLashmutt, 
26 N. W. 56; 68 Iowa 164); or an improper one (Sinouse v. Kansas City * 
Southern Ry. Co., 282 P. 183, 186,129 Kansas 176; Transcontinental 
Gas Pipe Line Co. v. Mercy Hospital, 76 Pa. Dist. & Co. 25); or where “ 
it appears that the property proposed to be taken is not reasonably neces- 
sary (Osceola County v. Triple E Development Co., 90 So. 2d 600; Foley 
v. Beach Creek Ext. R. Co., 129 A.845; 283 Pa. 588; Gring v. Sinking 
Spring Water Co., 113 A. 435, 270 Pa. 232); or is more than is neces- 
sary (Emery v. City of Toledo, 167 N. E.889, 121 Ohio St. 257); or not > 
authorized to be taken (Strahlem v. Commissioners), 1 Ohio N. P.N.S. 249. 


An abuse of the power to decide on the necessity for exercising 
the right to take will not be tolerated, and if no necessity for its exer- 
cise exists or if it appears that the quantity of the property sought to be was 
taken is grossly in excess of the amount necessary for the public use, 
a court will not permit the land to be taken, City of Chicago v. Vacarro, Ms 
408 Ill. 587; 97 N.E. 2d 766. 


If it appears on the face of the proceedings that aprivate advantage 
and not public convenience and necessity was the real basis of the at- 


tempted taking, the court may unquestionably dismiss the petition, 

Farist Steel Co. v. City of Bridgeport, 60 Conn. 278, 22 A.561; 13 ’ 
L. R.A, 590. Land cannot be taken in condemnation through unlawful 

means and for undisclosed unlawful purpose, Ligare v. City of Chicago, 

139 111.46, 28 N. E.934, New Orleans Terminal Co. v. Teller, 113 La. 

733, 37 So. 624. See also Justis v. Georgia Industrial Realty Co. ,109 

Ga. 366, 63 S.E. 1084, supra (where a private corporation unable to buy 
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certain land persuaded a city to take it for an alleged public pur’ 
and then exchange it for its own, the taking is void and may be colla- 
terally impeached). 


It is a well established principle of law that where a Federal 
officer is acting in excess of powers validly conferred by constitutional 
statute, suit will lie to restrain such action. Toledo P. & W. R. R. v. 
Storer, 60 F.Supp. 587; Carter v. Bowles, 56 F. Supp. 278; Barr v. 
Rhodes, 35 F. Supp. 223; Parker v. McDermitt, 23 F.Supp. 207. 





See United States v. 40 Acres (D.C. Alaska, 1958), 160 F. Supp. 
30 -- where motion to dismiss petition was granted (no declaration of 
taking was involved), the court stating, p. 32: | 


"It has been held repeatedly that although the 
Federal Government has the power to take private | 
property essential to the public welfare, it exer- | 
cises that power only pursuant to specific legislation} 
that express legislative authority is necessary to au- 
thorize the condemnation of private property for pub- 
lic use and statutes claimed to confer such power meat 
be strictly construed." 





The acts of an administrative agency to whom the power has been 


delegated in determining necessity is subject to judicial review. An 
Agency cannot invoke the political power of Congress to such an extent 
as to immunize its action against judicial examination in contest be- 
tween a citizen and the Agency, United States v. 1096.84 Acres, 99 F, 
Supp. 544. See also to same effect: United States v. 1298.15 Acres, 
108 F. Supp. 549. See also: So. Tucson v. Tucson Gas & El. Co. ) 
supra, where condemnor's complaint in the Arizona Court, was re- 
moved to the Federal court and there dismissed because of absence of 
jurisdiction in the city to condemn under Arizona law, and under which 
the performance of the statutory conditions precedent to exercising the 
power of eminent domain, may be determined in a collateral attack 
upon the condemnation suits by the property owner, in a suit for writ of 
prohibition in the Arizona court to prevent the trial court from|proceed- 
ings. ! 
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See following cases where no necessity for taking was shown by 
Administrative Agency: United States v. 1096.84 Acres of Land, 99 F. 
Supp. 544, supra; United States v. 1298.15 Acres of Land, 108 F.Supp. 
549 supra; Chicago v. Vacarro, 97 N.E. 2d 786,408 Il. 587 supra; see 
also United States v. 277.97 Acres of Land, 112 F.Supp. 159; United 
States v. Certain Parcels, 141 F.Supp. 30. 


The nature of the uses whether public or private is ultimately a 
judicial question. Hariston v. Danville & W.R. Co., 208 U.S. 598, 
601; Rindge Co. v. Los Angeles, 262 U.S. 700 supra. Question of pur- 
pose of taking is judicial, Sears v. Akron, 246 U.S. 242 supra. Where 
taking is not authorized there is an absence of jurisdiction to take, So. 
Tucson v. Tucson Gas & El. Co., 149 F. 2d 847 (supra). 


pant 


THE ACT OF DESIGNATING LAND OVER WHICH A GOVERN- 
MENT AGENCY IS GIVEN NO JURISDICTION OR STATUTORY 
AUTHORITY TO EXPROPRIATE BY EMINENT DOMAIN, AS 
WELL AS THE MEANS AND METHODS EMPLOYED IN ARRIV- 
ING AT AN ADMINISTRATIVE DETERMINATION TO EXPRO- 
PRIATE SUCH LAND, WITHOUT SUBSTANTIAL EVIDENCE TO 
SUPPORT SUCH DETERMINATION, WITHOUT ACCORDING 
DUE PROCESS OF LAW, AND WITHOUT JUSTIFIABLE REASON, 
-- IS ARBITRARY, CAPRICIOUS, UNWARRANTED AND THUS 
UNLAWFUL AND A CLEAR MISTAKE OF LAW. 


Actions by an agency of government are unlawful where such 


actions are. arbitrary, capricious, unwarranted and unreasonable, 
and the courts have jurisdiction to set aside such actions. 


The grounds apon which appellant seeks judicial relief fall within | 
the categories set forth in Proctor and Gamble v. Coe, 68 App. D.C. 
246, 96 F.2d 518, namely, illegal action; usurping power; transcending 
the bounds of the statute; capricious and arbitrary action; clear mis- 


take of law; violation of the statute; ultra vires action under any view 
of the facts. 


Even if it is established that the taking is for a public use, courts 
will still interfere with legislative or administrative decisions which 





| 
are patently capricious or arbitrary, relative to the time of taking, the 
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desirability of the particular property, the quantity of land necessary, 
the particular estate required in the property taken, and related mat- 
ters. Cf. United States v. Carmack, supra, United States v. Willis 
(CCA 10th), 159 F.2d 125, 129; Simmonds v. United States (CCA 9th, 
1952), 199 F.2d 305, 306. | 





In United States v. Carmack, supra, at p. 243 the Supreme Court 
said: : 
"In this case it is unnecessary to determine | 
whether or not this selection could have been set 
aside by the courts as unauthorized by Congress 
if the designated officials had acted in bad faith 
or 'capriciously and arbitrarily’, that their ac- 
tion was without adequate and determined reason. 
The record presents no such issue here." 
To the same effect: see United States v. Certain Parcels. ‘of Land, 


215 F.2d 140, 148. | 


It is well established that the courts have long recognized the 
right of judicial intervention when the decision of a governmental agency 
to condemn and take private property under the power of eminent do- 
main, is alleged to be arbitrary and capricious, without adequate or 
determined reason, not made in good faith, and a mistake of law. For 
references to this principle, Cf: United States v. Carmack, 329 U.S. 
230, 243, supra; United States v. Willis (CCA 8th, 1954) 211 F.2d 1, 
supra; United States v. Kansas City (CCA 10th) 159 F.2d 125; | 
Simmonds v. United States, (CCA 9th) 199 F.2d 305, 306, supra; United 
States v. Certain Parcels of Land (CCA 3d) 215 F.2d 140, 148; United 
States v. 40.75 Acres, 76 F. Supp. 239, 247; Schneider v. District of 
Columbia, 117 F.Supp. 705, 725, affirmed as modified Berman v. Parker, 
348 U.S.26, supra and see United States v. Threlkeld (CCA 10th) 72 F. 
2d 464; United States v. Myers, (CCA 7th) 113 F.2d 387, cert. denied 
311 U.S. 706. | 


| 
| 
! 
| 
| 
1 





30 


The basic and ultimate facts appearing of record establish the 
arbitrariness and capriciousness of appellee's decision to expropriate 
appellant's land in the following respects: 


1. Prior to 1952, expert private planning consultants 
{including the present chairman of the National Capital 
Planning Commission) employed by the Redevelopment 
Land Agency, made an exhaustive study and devised plans 
for the redevelopment of the Southwest area (J. A. 282, 283) * 
under which appellant's land would have been preserved for 
continuation of its existing uses and purposes, namely for 
restaurant and other commercial uses. 


2. A survey plat prepared by the Redevelopment Land 
Agency showed that the wedge-shaped strip of land fronting 
on the waterfront along Maine Avenue in private ownership, 
was zoned commercial and was devoted exclusively to com- 
mercial purposes (J. A. 281). 


3. The redevelopment plan (J. A. 282) proposed by 
Harland Bartholomew Associates under private contract 
to the Redevelopment Land Agency, was adopted in slightly 
modified form by the National Capital Planning Commission 
and by the District of Columbia Commissioners in 1952, 
leaving appellant's land undisturbed for continuation of its 
existing uses and purposes (J. A. 17). 


4. In 1954 the Redevelopment Land Agency entered 
into an agreement with Webb & Knapp, Inc., under which 
said concern was granted an option of at least 50% of the 
land in the area to be redeveloped (J. A. 263). 


5. In 1955 appellant protested any plan or arrange- 
ment under which a competitive real estate investor would 
be enabied to acquire appellant's land from the Redevelop- 
ment Land Agency (J.A. 208). 


6. The National Capital Planning Commission re- 
fused appellant's request to be heard on a new plan sub- 
mitted by Webb & Knapp, Inc., (J. A. 213). 


7. In 1956 the Planning Commission approved the 
Webb & Knapp plan, designating it as such (J. A. 18). 


8. On May 14th, 1956, prior to a so-called public 
hearing called for that day, a responsible official of the 
Redevelopment Land Agency stated that appellant's ob- 
jections to the taking of her land for transfer to other 
private interests had been taken care of by changing the 
previous plan so as to move Maine Avenue over onto her 
property (J. A. 91). 


a 
See plate facing this page. 
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. Plaintiff's Exhibit 14 (Excerpt) 
Redevelopment Land Agency Annual 
« Report 1952 (p. 6) 
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DIAGRAM To ACCOMPANY THE REVIEW AND INTERPRETATION OF 
THE ZOMPREHENSIVE PLAN AS IT APPLIES TO THE SOUTHWEST SURVEY AREA 
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9. That same day the so-called public hearing was 
convened before the District Commissioners (J. A. 103), 
at which time the statements of officials of the Land Agency, 
the Planning Commission, and Webb & Knapp, Inc., were | 
submitted in favor of the adoption of the Webb & Knapp plan, 
together with a direction (J. A. 108) from the President of! 
the United States to the District of Columbia Commissioners 
advocating the immediate adoption and execution of this plan. 

- Other statements were submitted by representatives of civic 
wa and commercial organizations approving the general prin-' 
2 ciples of slum clearance and new housing. The only com- 
; mercial property owners in the Southwest area affected 
| who appeared, opposed the Webb & Knapp plan insofar as | 








| it affected the waterfront commercial area. There were 
¢ none of the formalities of a fair and open hearing satisfying 
| the requirements of due process of law, including the ne 


to cross-examination. 


| 10. In December 1956 the District of Columbia Com- | 
missioners approved the plan as submitted and made a find- 
! ing in a resolution (J. A. 66) in which the only statement | 
a which could be classified as a finding of fact, related solely 
and exclusively to the conditions of housing structures (dwell- 
| ings) throughout the general area. 
’ ; 11. The Webb & Knapp plan, by moving Maine Avenue 
| approximately 120 feet east onto appellant's land, created 
4 a large elliptical tract of land between the proposed new | 
| Maine Avenue and the Washington Channel bulkhead, desig- 
nated for private commercial exploitation and development 

for restaurant and marine hardware establishments. 








12. There was no evidence offered and no facts found ! 
by the District of Columbia Commissioners that the strip | 
» | of privately owned land along Maine Avenue and facing the: 
| Washington Channel contained any dwellings or any slums, 
| or any structures which might become slums or blighted, | 


vi or that said area was surrounded by slums or that said | 
ny area might at some future time become a slum or blighted 





wel area, but on the contrary, all of the evidence established | 
without contradiction that none of these factors or condi- | | 
tions existed or could exist with respect to this area. ! | 
The change from the 1952 plan as devised and put forward by 
Webb & Knapp, Inc., was unreasonable, without any justification, with- 
out any substantial evidence to support it, and same was therefore, 
4, arbitrary. The circumstances indicated that the real, but undisclosed, 
purpose in the change was not to benefit the public or to accomplish the 
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objects of the statute, but was for the purpose of removing appellant 
from a strong competitive position and to create more land immediately 
adjacent to her land for the same uses and purposes, but for the bene- 


fit of other private interests. 


The rationale of the situation with respect to reviewability seems 
to best be expressed by the language of Section 10(a) (e) of the Adminis- 
trative Procedure Act of 1946 (5 U.S.C. 109(e)): 


"Any person suffering legal wrong because of 
any Agency action or adversely affected or ag- 
grieved of such action within the meaning of any 
relevant statute shall be entitled to judicial re- 
view thereof”. -- the reviewing court shall decide 
all relevant questions of law, interpret consti- 
tutional and statutory provisions, and determine 
the meaning or applicability of the terms of any 
Agency action. -- and (B) hold unlawful and set 
aside Agency action, findings and conclusions 
found to be (1) arbitrary, capricious, an abuse 
of discretion or otherwise not in accordance with 
law; (2) contrary to constitutional rights, power, 
privilege or immunity; (3) in excess of statutory 
jurisdiction, authority or limitations, or short 
of statutory right; (4) without observance of the 
procedures required by law; (5) unsupported by 
substantial evidence --". 


While appellant contends that the Administrative Procedure Act 
applies here because the Land Agency is a Federal Agency reporting 
only to Congress and because the exemption of the Government of the 
District of Columbia from the provisions of the Administrative Pro- 
cedure Act is not applicable (the only function of the District of 
Columbia Commissioners being that of Hearing Officers and not as a 
governing body of the District of Columbia), -- yet when considered 
in the light of what constitutes administrative due process of law, Con- 
gress has provided in the Administrative Procedure Act a standard to 
be followed in affording administrative due process of law so as to pro- 
vide those "procedural safeguards" against arbitrary and capricious 
abuse of power and authority. 
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| 
On point of administrative due process of law and fair hearing: 
See Morgan v. United States (2 cases) 298 U.S. 468; 304 U.S. 1; Jordan 
v. American Eagle Ins. Co., 83 U.S. App. D.C.192; 169 F.2d 281, 288; 
on right to cross-examination: Reilly v. Pinkus, 338 U.S. 269. | 


A “hearing means a trial by a tribunal free from bias and 
judice and imbued with the desire to accord to the parties equal) 
sideration." Inland Steel Co. v. N.L.R.B., 109 F.2d 9. 


There must be substantial evidence to support the findings and 
action of administrative agencies. Universal Camera Corp. v. N. L.R.B., 
340 U.S. 474. A finding is clearly erroneous if there is no substantial 
evidence to support it. Freightways v. Stafford, 217 F.2d 831;; Balto. 
Dairy Lunch v. United States, 231 F.2d 870;,Marcella v. C.LR., 222 
F. 2d 878, 881. | 





Furthermore the Supreme Court has said: 


i 
| 
| 
i 
| 
| 


"A finding is 'clearly erroneous’ when although | 
there is evidence to support it, the reviewing court | 
on the entire evidence is left with the definite and 
firm conviction that a mistake has been committed." 
United States v. U. S. Gypsum Co. (1948) 333 U.S. | 
364, 395; followed in Joseph v. Donover Co., 261 F. | 
2d 812, 824. 





Where evidence cited in support of administrative findings is 
totally lacking in the qualities that tend to make testimony convincing, 
findings will be set aside. Cream Wipt Co. v. Fed. Sec. Adm. (CCA 
3d) 187 F. 2d 789. The Commission's (D.C. Public Utility) findings 
must be upon substantial evidence. Cf. Washington Gas Light Co. v. 
Baker, 88 U.S. App. D.C. 115; 188 F. 2d 11, 15 and cases cited in foot- 
| 
| 


The unreasonableness of the finding may be enough to decide 
| 
that the supporting evidence is not substantial. N.L.R.B. v. Trinity 


Steel Co. (CCA 5th) 214 F.2d 210; or that it is beyond reason Rubin 
Bros. v. N.L.R.B. (CCA 5th) 203 F.2d 488. On effect of uniformly 


note thereto. 


| 
| 
| 
| 
| 
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crediting Agency's witnesses and discrediting respondents, see 


Pittsburg S.S. Co. v. N.L.R.B., 337 U.S. 656. 7 
Failure of an Administrative Agency to hold hearing in accordance 4 

with provisions of the Administrative Procedure Act is a defect which “ 
invalidates the entire proceeding and may not be waived, Pinkett v. ™ 
United States, D.C. Md., 1952, 105 F.Supp. 67. 3 
In urging the point of a lack of due process of law, appellant has bs 

eu 


reference to the fact that no fair hearing, meeting the requirements of 
due process of law was accorded prior to the decision to include defen- 





dant's properties within the eminent domain power of the Redevelop- 
ment Land Act, and the lack of any evidence or any finding to support 
the approval given by the District of Columbia Commissioners to the 
Webb & Knapp plan, insofar as the privately owned waterfront commer- 
cial area, is concerned. 


See also Minkoff v. Payne, 93 U.S. App. D. C.123; 210 F.2d 689 
as an example of a case where notwithstanding the provisions of the 
statute that the A.B.C. Board's Action - - - on any question of fact 
shall be final and conclusive", the court held that the question before it 
was whether the findings of the Board were so arbitrary or capricious or 
so unsupported by evidence as to be unwarranted as a matter of law. 
This court considered the evidence before the Board and held that 2 de- 
cision of the Board on the question of an applicant's good moral charac- 
ter may not be arbitrary or capricious, but must be based upon substan- 
tial evidence. Of interest is the court’s comment with respect to the 
standards for review set forth in Universal Camera Corp. v. N.L.R.B., 
supra. 


Furthermore if it can be said that the Administrative Procedure 
Act, can be applied to the administrative procedures culminating in a 
decision to expropriate a citizen's real property, then the absence of 
any published rules or regulations governing the procedures and descrip- 
tions of its central and field organization, including delegations by the 
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Agency of final authority and the establishment of methods whereby the 
public may secure information or make submittals or requests, | -- is 
violative of Section 1003(a) and (b). Hotch v. United States, 212 F.2d 
280. Cf. Columbia Research Corp. v. Schafer, 256 F.2d 677. See 
also Palisades Citizens Assn. v. A.B.C. Bd. , D.C. (D.C.) CA, 
2032-58, 86 Wash. Law Reporter 843. See also concurring comment 

of Judge Burger in same case on appeal in Palisades Citizens Assn. Vv. 
A.B.C. Bd., No. 14703___—-U.S.App.D.C._—;_———sF.2d___—(de- 
cided March 19, 1959) approving Judge Youngdahl's opinion with respect 
to the vice inherent in the absence of published regulations. 





The Fifth Amendment of the Federal Constitution guarantees that 
the Government shall have regard for the rights and welfare of its citi- 
zens and respect for restraints on its authority and shall deal fairly and 
equitably with each of them. United States v. One Parcel of Lan d (D.C. 
D.C. 1955) 131 F.Supp. 443. Determination of issues in a condem- 


| 
! 


nation case rests upon broad principles of equity, ibid. 





IV 


AN AGENCY'S ACTION IN CHANGING AN EXISTING APPROVED 
REDEVELOPMENT PLAN FOR THE PURPOSES OF ELIMINAT- 
ING AN OWNER OF VALUABLE COMMERCIAL REAL PROP-' 
ERTY FROM A COMPETITIVE POSITION IN THE COMMUNITY 
FOR THE BENEFIT OF OTHER PRIVATE INTERESTS FAVORED 
BY THE AGENCY'S OFFICIALS, IS NOT AN ACT OF GOOD ! 
FAITH. 
| 
Bad faith on the part of Government officers under color of law- 
ful condemnation, will preclude condemnation proceedings, United 
States v. 40.75 Acres, 76 F.Supp. 239, 247, supra. See also United 
States v. Threlkeld (CCA 10th) 72 F.2d 464, supra, and United States v. 


Myers, (CCA 7th), 113 F.2d 387, cert.denied, 311 U.S. 706, supra. 


See also Justis v. Geo. Industrial Realty, 109 Ga. 366, 63 S.E. 
1084, supra, holding that where a private corporation unable to buy 
certain land persuaded a city to take it for an alleged public purpose and 
then exchange it for its own, such taking action is void and might be 
collaterally impeached. | 
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Attempting to get rid of appellant as an objector to the arbi- 
trary designation of her property as being within a slum area and in 
changing an already approved plan which would not have interfered 
with the continuation of the present uses of her property, by moving 
an existing public street onto her property (J. A. 91) -- is certainly 
not an act of good faith. 


V 
THE ISSUE OF PRIORITY OF OPPORTUNITY TO RELO- 
CATE AND TO USE EXISTING PROPERTY IN EXCHANGE 
FOR COMPARABLE NEW SITE. 

The administrative denial to a commercial property owner, of 
the right of a priority to relocate on comparable land to be made avail- 
able for similar uses and purposes by the Agency, after acquisition, 
and the refusal to accept such owner's existing commercial real prop- 
erty as a deposit against the acquisition of such comparable site, is 
likewise arbitrary, capricious and unreasonable and an abuse of dis- 


cretion. 


Appellees have contended that appellant has no standing with 
respect to any priority of opportunity to relocate in the redeveloped 
area in commercial or industrial facilities provided in connection with 
such development, or to use her existing commercial property as a de- 
posit against an exchange for comparable sites; because first, appel- 
lant is not a "business concern” nor "engaged in business”; and second, 
that, in effect, there rests in the Agency the absolute unqualified and 
unreviewable power to determine whether or not they shall apply the 
provisions of the statute, the manner in which same shall be applied, 
and to whom they will specially accord the rights granted by the statute. 
They have already decided the last category, by rejecting appellant's 
offer (J.A. 23) made in conformity with the provisions of Section 7 of 
the Redevelopment Land Agency Act of 1945 (Sec. 5-706 D. C. Code 





a™ 
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1951 Ed. a to exchange her property for the nearest comparable relo- 





cation site, and instead awarding the priority to relocate thereon to 
appellant's tenant (J.A.:24, 82): 


Under Rank v. (Krug) U.S., 142 F.Supp. 1, 83, with citations aed 
an awareness of the decisions of the Supreme Court and the language 
used in its prior decisions must be imputed to Congress. This would 
seem to apply to the exchange and priority provisions of the D. Gs Re- 
development Land Act, -- the idea of exchange for relocation running 
back to the opinion of Chief Justice Taft in Brown v. U. S., 263 U.S. 
78, that: | 

"A method of compensation by substitution | 
would seem to be the best means of making the | 
parties whole." | 

"The term ‘discretion’ denotes the absence of a hard and fast 
rule -- when invoked as a guide to judicial discretion, it means a sound 
discretion that is to say a discretion exercised not arbitrarily or will- 
fully, but with regard to what is right and equitable under the circum- 
stances and the law, and directed by the reason and conscience of the 
judge to a just result." Langness v. Green, 282 U.S. 531, 541, 4 


Cornwell v. Cornwell, 73 App. D.C. 233; 118 F.2d 396, 398. 





"Discretion" becomes arbitrary if exercised for an erroneous 
reason. Nat'l. Ben. Life Ins, Co. v. Shaw-Walker Co., 71 App. D.C. 
276; 111 F.2d 497, 507. : 


"Abuse of discretion" means action which is arbitrary, fanciful 
or clearly unreasonable. Continental Ill. Nat. Bank v. Chic. R. L & 
Pac. R.R., 294 U.S. 648, 677; cited with other cases in United States v. 


McWilliams, 82 App. D.C. 259; 163 F.2d 695. 


a Even though the word "may" appears in the "exchange" section of the Act, 
it is axiomatic that no government official may arbitrarily and without warrant 
of law, abuse any discretionary power affecting the rights of others,; for to do 
so would lodge total power in an administrative agency. | 
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As Associate Justice Douglas observed in United States v. 
Wunderlich, 342 U.S. 98, 101: 

"Where discretion is absolute man has always 
suffered -- absolute discretion is a ruthless master." 

The abuse of discretion inherent in this action is highlighted by 
the fact that a long-time investor in, and developer of, commercial 
real property in the community, is cut-off from a continuation of that 
interest, and the capital funds involved, with the attendant production 
of many varieties of taxes to the government, are lost to the area. 
Furthermore, the use of the credit derived from the to-be-taken prop- 
erty, against purchase of the comparable site, would mean a substan- 
tial reduction in the amount of taxpayers’ money which is to be swallowed 
up and written-off in the Agency's acquisition program, and the cost 
thereof would be substantially reduced, by an exchange instead of by 
the Agency’s payment for both properties, only a small portion of which 
could be recovered on a re-sale of the two parcels of land alone. 


As was noted in United States v. One Parcel of Land (D.C. D.C.) 
131 F.Supp. 443 (supra), the Fifth Amendment contemplates that monies 
paid into the Treasury by the taxpayer shall be jealously guarded as a 
public trust. 


The Agency has thus relegated appellant to a position, where if 
she wants to return to the community after they have taken her prop- 
erty, she may be considered along with any other outsider who has no 
memorandum of understanding with the Agency, for any commercial 
property which is left over after the special priorities already granted 
have been exhausted. (J.A. 24, 92). 


This clearly is not the intent of Congress in this respect, for 
not even in the July 15th, 1958 letter of the Land Agency to Congress 
proposing the amendment enacted August 28th, 1958, does the . 
Agency suggest that the enactment is not intended to cover displaced 
owners of commercial real estate. Even if the Agency, on the same 
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day its officials tentatively approved the grant of a priority of commer- 
cial relocation to appellant's tenant, coincident with its commence- 
ment of procedures to take appellant's property, -- had in mind what 
appellees now advocate, yet the Committee report itself dispels any 
such idea. The Senate Committee on the District of Columbia in its 
favorable report on the proposed amendment to the D.C. Redevelop- 
ment Land Agency Act of 1945, as amended (Report No. 2463 - Calendar 
No. 259, 85th Congress, 2d Sess. ) specifically stated (p. 4): | 


“Paragraph 11 adds the new section 7(i) to the 
Act which would place a duty upon the Redevelop- 
ment Land Agency to provide a policy of giving 
special consideration to persons or corporations, 
whereby if they are displaced from a project area, 
the Agency must grant them a priority of oppor- 
tunity to relocate in commercial or industrial | 
facilities provided in connection with the redevelop- | 
ment." (Emphasis supplied). | 





The ownership, operation and management of income producing 
real estate is definitely a "business" within every meaning of the word 
and the Government so recognizes this in the Internal Revenue laws and 
regulations (depreciation of capital assets held in operation of such a 
business is allowed along with other "business" deductions) and other 
federal and municipal laws provide for regulation, licensing, etc. See 
D.C. Unincorporated Business Privilege Act. (Sec. 47-1574, D. C. 
Code 1951 Ed. ). ! 

The right given by Sec. 5-706(i) of the Redevelopment Land 
Agency Act of 1945, post p. S. 7 , to exercise the priority of oppor- 
tunity to acquire as nearly as comparable a site for replacement of her 
restaurant facility, namely, the site granted to appellant's tenant -- is 
an important one. There can be no question as to the financial ability 
of a large investor in commercial property to develop a site in'a man- 
ner approved by the Agency, but with an option already granted to Webb 
& Knapp, Inc., which would take in all other prime commercial locations, 
there would be nothing left for relocation in the immediate waterfront 








| 
| 
| 
t 
| 
| 
| 
| 
| 
i 
| 
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neighborhood for appellant, except the public overlook and park site 
which the Agency hopes to change into property for the private acquisi- 
tion and use by appellant's tenant. Can it be said that the fact that offi- 
cials of the Land Agency accepted the “hospitality” of appellant's tenant 
in the form of non-paid-for meals, (J.A. 313) during the period when 
their joint efforts were crystallizing to set aside adjacent public lands 
for acquisition by appellant's tenant, -- had any influence on the de- 
cision of the Land Agency, to use its "discretion" in favor of the tenant 
and against appellant? 


Thus there is much more involved than the payment which the 
Land Agency says it would make upon seizure of appellant's property. 


CONCLUSION 


It is respectfully submitted that for the reasons herein advanced, 
this court Should reverse the decision of the lower court, and remand 
the cause with instructions to vacate the order granting appellee sum- 
mary judgment, and to enter an order granting appellant such relief as 
may be necessary in the premises. 


It is also respectfully suggested that should this court take 
judicial cognizance of the lower court's subsequent entry of summary 
judgment against appellant's objections on the same grounds to the con- 
demnation and taking action filed by appellee in D.C. 38-58, with re- 
spect to which appellant has filed in this court (No. 15, 028) her petition 
for extraordinary writ--then this court's decision and order should in- 
clude a determination as to the lack of validity of such condemnation 
and taking action. 

WARREN W. GRIMES 


1000 - 16th Street, N. W. 
Washington 6, D. C. 


HORACE J. DONNELLY, JR. 


730 - 15th Street, N. W. 
Washington 5, D. C. 


Attorneys for Appellant. 
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. . SUPPLEMENT 


a PERTINENT EXCERPTS FROM TRANSCRIPT 
: OF RECORD, SUPREME COURT, OCTOBER 
TERM 1954, NO. 22 -- IN BERMAN v. PARKER, 
| APPEAL FROM UNITED STATES DISTRICT 
> COURT FOR THE DISTRICT OF COLUMBIA; 


pp- 15-24. 





[fol 23] Exhibit 3 To Motion to Dismiss 


| United States District Court for the District of 
Columbia 


Civil Action File No. 5791-'52 and 
Civil Action File No. 476-'53 


Goldie Schneider, Plaintiff 





4. | 
P ¥, 
. District of Columbia, et al., Defendants : 
2! Max R. Morris, Plaintiff, i 
" We | 
s Mark Lansburgh, et al., Defendants 
City of Washington, District of Columbia (ss) 
Affidavit 
» John R. Searles, Jr., being first duly sworn, on his oath deposes 
»| and says that he is, the Executive Director of, and Secretary to, Board 
of Directors of the District of Columbia Redevelopment Land Agency, a 
government corporation operating within the District of Columbia for 
. the purpose of "replanning and rebuilding of slum, blighted and other 
” areas, " pursuant to an Act of Congress, the District of Columbia Re- 
development Act of 1945, (as amended, approved August 2, 1946); and 
. makes the following statements knowing the contents thereof; and that 
» this same is true to his own knowledge, except as to matters therein 
stated on information and belief, and as to those matters he believes 
. it to be true. ! 
4 
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The District of Columbia Redevelopment Land Agency, (herein- 
after referred to as the "Land Agency"), was established by the Dis- 
trict of Columbia Redevelopment Act of 1945, (hereinafter referred to , 
as the "Redevelopment Act"), (Exhibit A) which became law on August i. 
2nd, 1946. This law established the Land Agency as a corporation of as 
perpetual duration and given important powers, to clear and make avail- 
able for redevelopment, slum and blighted areas in the District of 
Columbia. The Land Agency's powers are exercised by a Board of 
Directors consisting of five members, two appointed by the President 


of the United States and three others by the Board of Commissioners of ’ 
the District of Columbia, (hereinafter referred to as the "D.C. Com- + 


States Senate. The original appoint- [fol 24] ments were made in 
March of 1947. — 
The Redevelopment Act establishes certain conditions precedent 


missioners"). All five are required to be confirmed by the United a 
| 
$ 
! 


to the exercise of the powers of the Land Agency. Section 6 of the 
Redevelopment Act requires the development of a comprehensive plan 
for the District of Columbia and its environs by the National Capital 
Planning Commission, (hereinafter referred to as the "Planning Com- 
mission"). Shortly after the passage of the Redevelopment Act, funds 
were appropriated by the Congress for the preparation of such plan 
and it was prepared and published in 1950. 


Other conditions precedent to the exercise of the Land Agency's 


power are the adoption of boundaries of a redevelopment project by the 
Planning Commission and the approval of this adoption by the D. C. 


Commissioners. Then_a redevelopment plan for the area must be 
adopted by the Planning Commission and approved by the D. C. Com- 


missioners after a public hearing. 


After these steps have been undertaken, the Planning Commis- 
sion is required under Section 6 of the Redevelopment Act to certify 
the project area plan to the Land Agency to be carried out. The Land 
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Agency must then acquire the land in the project area by eminent do- 
main or otherwise and prepare it for sale, lease or transfer to private 
or public bodies for rebuilding in accordance with the plan. 


x x * | 


The first studies of the Planning Commission and the Land Agency 





were concentrated in the Southwest Area. After these preliminary 
studies which included a field inspection of building condition, family 
characteristics and analyses of census and other data by the staffs of 
the Land Agency and the Planning Commission, the Planning Commis- 
sion adopted boundaries of five project areas which together covered 
all land in the Southwest lying South of the Pennsylvania Railroad tracks 
and between 9th, South Capitol, and P Street and Maine Avenue. The 
adopted boundaries were approved by the D. C. Commissioners on 
August 21, 1951. | 
Projects 1 and 2 lay in the eastern portion of the Southwest 
where the surveys had determined that the worst conditions of blight 
and slums existed. Project 2 to the North lay in the proposed path of 





the Southwest throughway for which preliminary studies had not yet 
been completed. The Planning Commission and the Land Agency there- 


fore recommended that redevelopment begin in Project Area No. 2 


* x * 
| 


Accordingly, on March 21, 1952 the Planning Commission res- 
cinded its adoption of the five project areas and adopted the bou ndaries 
of two new project areas identified as Project A and Project B. Project 
A included the slum and blighted area in the western portion of the South- 
west and Project B corresponded to the previous Project 2 and the 
northern portion of Project 1. This action was followed by a reciscis~ 
ion on the part of the Board of Commissioners of their previous approval 
of the five project areas and a new approval of the boundaries of Pro- 


jects A and B. | 
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District of Columbia Redevelopment Land Agency, 


John R. Searles, Jr., Executive Director and te 
Secretary Board of Directors. ‘ 
Subscribed and sworn to before me this 8th day of “ 


May 1953. Helen L. Cavanagh, (Seal.) Notary 


Public, D.C. ti 

(Emphasis supplied). * 

STATUTES INVOLVED ; 

: 4 

The pertinent portions of the Redevelopment Land Act of 1945, a 

as amended, 60 Stat. 790; 5-701 et seq., D.C. Code 1951 Edition, * 
are as follows: 
Chapter 7 - Housing Redevelopment « 


85-701. General Purpose: 


It is hereby declared to be a matter of legislative deter- 
mination that owing to technological and sociological changes, 
obsolete lay-out, and other factors, conditions existing in the 
District of Columbia with respect to substandard housing and 
blighted areas, including the use of buildings in alleys as 
dwellings for human habitation are injurious to the public 
health, safety, morals, and welfare, and it is hereby de- 
clared to be the policy of the United States to protect and 
promote the welfare of the inhabitants of the seat of the 
Government by eliminating all such injurious conditions 
by employing all means necessary and appropriate for 
the purpose; and control by regulatory processes having 
proved inadequate and insufficient to remedy the evils, it 
is in the judgment of Congress necessary to acquire prop- 
erty in the District of Columbia by gift, purchase, or the 
use of eminent domain to effectuate the declared policy by 
the discontinuance of the use for human habitation in the 
District of Columbia of substandard dwellings and of buildings 
in alleys and blighted areas, and thereby to eliminate the 
substandard housing conditions and the communities in the 
inhabited alleys and blighted areas in such District; and it 
is necessary to modernize the planning and development of 
such portions of such District. The Congress finds that the 
foregoing cannot be accomplished by the ordinary operations 
of private enterprise alone without public participation in the 
planning and in the financing of land assembly for such de- 
velopment; and that for the economic soundness of this re- 
development and the accomplishment of the necessary social 
and economic benefits, and by reason of the close relationships 


* The excerpts are from the D.C. Code 1951 Ed. 
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between the development and uses of any part of an urban) 
. area with the development and uses of all other parts the! 
sound replanning and redevelopment of an obsolescent or'! 
obsolescing portion of such District cannot be accomplish- 
ed unless it be done in the light of comprehensive and coor- 
oe dinated planning of the whole of the territory of the District 
es of Columbia and its environs; and that this comprehensive 
: planning and replanning should proceed vigorously without 
delay; and to these ends it is necessary to enact the pro-' 
»| visions hereinafter set forth; and that the acquisition and, 
rie the assembly of real property and the leasing or sale there- 
of for redevelopment pursuant to a project area redevelop- 
ment plan, all as provided in sections 5-701 to 5-719, is’ 
. hereby declared to be a public use. | 


85-702. Definitions. 
* * * * 








(c) “Housing” includes housing, dwelling habitation and | 
residence * * *, 


(j) "Project area" is an area of such extent and lewattan 
as may be adopted by the Planning Commission and ap- | 
« proved by the District Commissioners [after public hear-+ 

! ing * as an appropriate unit of redevelopment planning for 
| a redevelopment project separate from the redevelopment 


projects for other parts of the District of Columbia * * * 





(n) "Redevelopment" means replanning, clearance, re- ! 
| design, and rebuilding of project areas, including open- | 
o! space types of uses, such as streets, recreation and other 
public grounds, and spaces around buildings, as well as | 
buildings, structures, and improvements, but not exclud 
* ing the continuance of some of the existing buildings or 
! uses in a project area * * *, 


ee 





7 eo: (r) "Substandard housing conditions" means the conditions 
obtaining in connection with the existence of any dwelling 

or dwellings, or housing accommodations for human beings, 
which because of lack of sanitary facilities, ventilation, or 
light, or because of dilapidation, overcrowding, faulty in- 

° terior arrangement, or any combination of these factors, is 
in the opinion of the Commissioners detrimental to the safety, 
health, morals, or welfare of the inhabitants of the sin ah 
of Columbia. 


* Words in bracket deleted by August 28, 1959 amendment: Pub. Law 
4 598-854. 
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$5-703. Establishment and Powers of the Agency. 


{a) The District of Columbia Redevelopment Land Agency is yy 
hereby established and shall be composed of five members « 
* * x 


85-704. Power to acquire and assemble real property. 


{a) Subject to and in accordance with the procedures, con- 
ditions, and other provisions of sections 5-701 to 5-719, the 
Agency is hereby granted the power to further the redevelop- 
ment of blighted territory in the District of Columbia and the 
prevention, reduction, or elimination of blighting factors or 
causes of blight and for that purpose to acquire and assemble 
real property by purchase, exchange, gift, dedication, or 
eminent domain * * *, 


(b) Condemnation proceedings for the acquisition of real 
property for said purposes shall be conducted in accordance 
with the procedural provisions of sections 16-619 to 16-644. 
The title to properties acquired under sections 5-701 to 5-719 
shall be taken by and in the name of the Agency and proceedings 
for condemnation or other acquisition of property shall be 
brought by and in the name of the Agency. 


85-705. General and project area redevelopment plans. 


(a) The Planning Commission is hereby directed to make 
and, from time to time, develop a comprehensive or general 
pian of the District of Columbia, * * * which comprehensive 
or general plan shall include at least a land-use plan which 
designates the proposed general distribution and general 
locations and extents of the uses of the land for housing, 
business, industry, recreation, education, public buildings, 
public reservations, and other general categories of public 
and private uses of the land. 


{b) For the exercise of the powers granted to the Agency 

by sections 5-701 to 5-719 for the acquisition and disposition 
of real property for the redevelopment of a project area, the 
following steps and plans shall be requisite, namely: 


(1) Adoption by the Planning Commission of the 
boundaries of the project area proposed by it, 
submission of such boundaries to the District 
Commissioners, and approval thereof by said 
Commissioners. 


(2) Adoption by the Planning Commission and 
submission to, and, after a public hearing thereon, 
approval by the District Commissioners, of the re- 
development plan of the project area which shall 
contain a site and use plan for the redevelopment 
of the area, including the approximate locations 
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and. extents of the land uses proposed for and 
within the area, such as public buildings, streets, 
and other public works and utilities, housing, 
recreation, business, industry, schools, public 
and private open spaces, and other categories of 
public and private-uses. Such plan shall also con- 
tain specifications of standards of population den- 
sity and building intensity. Any such plan may also | 
specify, by means of specification of maximum ren-' 
tals or other basis, the amount of character or class 
of any low-rent housing for which the area or part 
thereof is proposed to be redeveloped, 


| 
85-706. | 


* * * * 


(i) In the lease or sale of a project area or part thereof | 
which is designated for commercial or industrial use under 
the project area redevelopment plan, the Agency shall estab- 
lish a policy which in its judgment will provide, to business 
concerns which are displaced from a project area, a priority 
of opportunity to relocate in commercial or industrial facili- 
ties provided in connection with such development." (Amend- 
ment of August 28, 1958, Stat. __, Public Law 58-854). 


85-708. Acquisition of property from once lessee or purchaser, 


As an aid in the acquisition of the real property of a ! 
project area, the Agency may accept a fund or, at an | 
agreed value, any parcel or parcels of property within | 
such area, from any redevelopment company or partner-' 
ship or individual, subject to a provision that in the event 
the supplier of any such fund or the conveyor of such prop- 
erty shall become the purchaser of the project area or any 
part or parts thereof such fund or the agreed value of such 
property shall be credited on the purchase price of such | 
area or part thereof and if there be an excess above the | 
cost of acquisition of the area such excess shall be re-__. 
turned, and that in the event that such supplier or con- | 
veyor does not become the purchaser of such area or any! 
part thereof, the amount of the fund or the agreed value 

of such property (as the case may be) shall be paid to 

such supplier or conveyor." | 


The pertinent portions of the Act of March 1, 1929 entitled 
| 
“Acquisition of Land in the District of Columbia for use of the United 
States" (45 Stat. 1415; 16-619 D.C. Code 1951 Ed.) .are.as follows: : 
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$ 16-628 (25:109).. Declaration of taking -- Contents -- Vesting of 
Title and right to compensation -- Taking possession. 


"The petitioner may file in the cause, with the peti- 
tion or at any time before judgment, a declaration of 
taking signed by the authority empowered by law to ac- 
quire the lands described in the petition, declaring that * 
said lands are thereby taken for the use of the United , 
States. * * *. Upon the filing of said declaration of 
taking and of the deposit in the registry of the court, to 
the use of the persons entitled thereto, of the amount 
of the estimated compensation stated in said declaration, 
title to the said lands in fee simple absolute, or such 
less estate or interest therein as is specified in said 
declaration, shall vest in the United States of America, 
and said lands shall be deemed to be condemned and 
taken for the use of the United States * * *," 
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PETITION FOR EXTRAORDINARY WRIT 


APPELLANT-PETITIONER'S PETITION FOR RE-HEARING 
BY THE DIVISION AND/OR BY THE COURT EN BANC | 
In accordance with the provisions of Rule 26A of the rules of this 
Court, appellant-petitioner herein respectfully petitions this Honorable 
Court to reconsider the decision and and order entered June 19th, 1959, 
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grant appellant-petitioner a re-hearing in this n.atter by the Division 
and/or the court en banc, revoke and vacate the order and enter judg- 
ment reversing the lower court in No. 14,820, with instructions to grant 
the prayers of the complaint, as well as the prayers of the petition in 
No, 15,028. 


In its opinion the three-judge division of this court grounded the 
decision affirming the lower court's dismissal of appellant's complaint 
for declaratory and injunctive relief in No. 14,820 on the following 
premises: 


1. That the taking of appellant's real property is authorized by 
the governing statute and is not forbidden by the Constitution, by reason 


of the decision of the Supreme Court in Berman v. Parker, 348 U.S. 


26 (1954). 


2. That the limits as to what can be done in the name of ''redevelop- 


ment" have been set by the Berman case and have not been exceeded here. 


3. That the allegations that the present plan of redevelopment was 
adopted illegally and in bad faith, if established, are not of a nature 
which would vitiate the action taken. 


4. That since appellant did not name her former tenant as a party- 
defendant in her complaint, it was well within the discretion of the Dis- 
trict Court to decline to issue the declaratory judgment requested by 
appellant with respect to the interpretation to be given to those provisions 
of the District of Columbia Redevelopment Land Act of 1945 as amended, 
relating to a priority of opportunity given to business concerns which are 
displaced from a project area, to relocate in commercial or industrial 
facilities provided in connection with such redevelopment. 


3. That no consideration is necessary with respect to the remain- 
ing contentions of the parties as to (1) whether or not the administrative 
proceedings leading to the decision to expropriate appellant's property 
was in accord with the principles of due process of law and the provisions 
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of the Administrative Procedure Act of 1946 as amended, including the 
question as to whether the latter statute applied, and (2) whether or not 
there was substantial evidence to support the administrative decision 
that appellant's real property was of the type for which acquisition is 





permitted to expropriate appellant's property through the exercise of 
the power of eminent domain, and whether or not it is solely within the 


- absolute discretion of the Land Agency, whether the exchange provisions 


of Section 9 of the Act, shall be applied. 


In support of this petition, appellant-petitioner respectfully sub- 


mits the following statement of reasons: 


| 
! 


3 





THE CONSTITUTIONAL ISSUES AS TO THE RIGHT OF THE 
DISTRICT OF COLUMBIA REDEVELOPMENT LAND AGENCY 
TO EXPROPRIATE APPELLANT-PETITIONER'S REAL is al 
ERTY, SHOULD BE RE-EXAMINED 


The division's opinion seems to support appellant-petitioner's 
contentions that the stated basic slum removal objectives of, and the 
authority granted by, the Redevelopment Land Act of 1945 as amended, 
did not apply insofar as the area in which appellant's real property is 
located, is concerned, --for the court specifically stated: (1) that the 
planners decided to develop the waterfront area along a portion of Maine 





Avenue, S. W., as well as the blighted areas near it, and (2) that appel- 
lant's properties lying between the waterfront and the area of blight, 
were deemed necessary to the proper completion of the comprehens ive 
plan. | 


The language of the division's opinion clearly confirms the fact 
that appellant-petitioner's real properties are not a slum or blighted; 
are not within a slum or blighted area,(as was the case in Berman); : 


| 
| 





2 348 U.S. 35: "We think the standards prescribed were adequate for execut- 
ing the plan to eliminate not only slums as narrowly defined by the District Court, 
but also the blighted areas that tend to produce slums." (emphasis supplied ) 
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but are deemed necessary by the planners to the comprehensive plan. ‘ 
The opinion does not refer to the clearly established fact of record (J.A. a 
35) that the actual purpose of the "comprehensive plan," insofar as the 
need for appellant's and the surrounding properties is concerned, is to 
provide a wider waterfront so as to make waterfront land available for 

private use for commercial purposes in no way related to the needs of 

the redesigned residential community.” ry 


The Declaration of Taking filed in the condemnation case which is 
the subject of the petition in No. 15,028, and as reproduced in petitioner's . 
appendix therein (p. 7) reads as follows: "(b) the public use for which ie 
such lands are taken is the clearance of slum and blighted areas."" The 
finding contained in the division's opinion herein, is that appellant- 
petitioner's real property is not a slum, is not in a blighted area but 
“near it - between the waterfront and the area of blight.*' Since the 
question of "public use" is a judicial one (See cases cited p. 25 Appel- 
lant’s Brief), properly before this court for review -- and since the divi- 
sion has found, in effect, that the public use alleged in the Land Agency's 
condemnation pleading and in the declaration of taking is false and a sham 
-- the division should have at least granted the prayers of the petition 
for extraordinary writ in No. 15,028 and set aside and reversed the lower 
court's order upholding the Complaint and the declaration of taking, so 
worded, even though the division in No. 14, 820 felt that the "compre- 
hensive" future use plan came within the limits prescribed by Berman v. 


Parker, supra. Appellee-respondent in the condemnation proceeding 





in No. 15,028, says it is exercising the power of eminent domain to ex- + 
propriate appellant-petitioner's property for the public use of clearing ‘ 


2 The Supreme Court in Berman (348 U.S. 35) felt that the Area there under 


consideration (Project Area B), could be redeveloped not only with new homes » 
"but also schools, churches, parks, streets and shopping centers"'--clearly in- 

dicating that a "balanced, integrated plan" should be coupled only to the housing * 
needs (including necessary services ) of the redeveloped residential community. » 


Congressional intent to this effect is discussed p. 9, et seq, post. 


5) 


Slums, i.e., the removal of conditions injurious to the public health, 


safety, morals and welfare. Since there are no such conditions affect- 
ing this land, and as the division has found, the land is not within a blighted 





"area," (as in Berman) -- it is respectfully urged that re-hearing be 


granted and proper relief against this taking be entered. 


In its answering brief in No. 14,820, appellees state that! appellant's 





property is being taken, "in order to provide a wider waterfront."" No 
mention is made of this wholly different purpose in the condemnation 
pleadings. But appellees also refer to the Planning Commission's 
report (J.A. 35) wherein it is stated, ''the land for the waterfront will 
remain in public ownership and be leased to private developers," (em- 
phasis supplied). Again nothing is said about slum clearance and pre- 
vention, or about any housing project with respect to the large, privately - 
owned waterfront commercial area, in any of the documents, hearing 
transcripts, admissions, etc., appearing in the joint appendix iin No. 

14, 820. ! 


There thus emerges from the court's statement the premises upon 
which the decision seems to be based, namely the fact that a plan or idea 
for future land use of the large commercial area, as distinguished from 
any land uses for the slum or blighted area (of which the waterfront com - 
mercial area was not economically or geographically, a part),| -- had 





been adopted and that the division approved such action as a matter of 
law. But the court in its adoption of the decision of the Supreme Court 


in Berman v. Parker, supra,® as the standard for determ ining the limits 


3 For criticisms of the Berman decision see: Edens v. City of Gilonbia, 2 
228 S.C. 563, 91S. E. 2d 280 (1956); and dissent in “in People ex rel Adamowski v Vv. 
Chicago Land Clearance Agency, 14 Ill. 2d 74; 150 N.E. 2d 792. See also com- 
ments of Jacob M. Lashly, a former president of the American Bar Association: 
The case of Berman v. Parker: Public Housing and Urban aia wien 41 
ABA Journal, 501 (1955). 
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to which redevelopment could go, possibly overlooked the basic premise 
of Berman v. Parker, that the right to take* (as distinguished from ideas 
for future. use of a validly acquired large area of land) -- could only be 
predicated on the application of the police power to the removal of slums 
on an area basis, {including non-offending structures in such area), and 
not “on a piece-meal basis--lot by lot, building by building" -- in order 
to prevent the possible recurrence of future slums within that area. As 


° or ideas 


has been pointed out in appellant's briefs, the mere opinions 
of the planners that it would be desirable to go outside a clearly defined 
slum area and “develop” such outside areas along with the redevelopment 
of the slum area, is not sufficient to allow the invoking of the power of 
eminent domain for the accomplishment of such ideas with their attendant 
huge financial benefit to private promoters who have no present owner- 
Ship interest in the community. In other words, there can be no invok- 
ing of authority under the aegis of the police power against property, 
which by every known standard, is not injurious to the public health, 


safety, morals or welfare. 


In connection with the reference as to whether a particular proposed 
housing project is or is not desirable, (which the division here ap- 
parently considered as being within the limits as to what can be done in 
the name of redevelopment), the opinion in Berman (348 U.S. 33) recites 
the following characteristics of the use of land within the concept of the 
public welfare, as being within the power of legislature to determine that 





¢ “We deal, in other words, with what traditionally has been known as the 
police power. An attempt to define its reach or trace its outer limits is fruit- 
less, for each case must turn on its own facts" (348 U.S. 32). 


5 Cf. Giant Food Stores, Inc. v. Fine, #14,680 in this court, decided June 
11, 1959; U.S. ‘App. D.C. __; __ F. 2d ___; and Winn v. United States, 
#14, 875 decided July 9th, 1959 in this court, a S. App. D.C. a F, 
2d__, -- on value of opinion evidence. <<" 








a community © should be: | 


“beautiful as well as healthy"; 
“spacious as well as clean"; ! 
"well balanced as well as carefully patrolled"; : 

and that there is nothing in the Fifth Amendment that stands in the way 

of Congress, as the governing body of the District of Columbia, to decide 
that the Nation's Capital should be beautiful as well as sanitary, It is 
clear that the Supreme Court was speaking in terms of the futiixe use of 
land validly acquired, that is, an area of land on which unsanitary, 


dirty, sub-standard housing exists. ! 

It is to be noted that none of the characteristics referred-to above, 
apply to the land involved in the present action. The waterfront com- 
mercial area in which such land is located, is an extensive community 
set off by itself from the residential section to the east. This commer- 
cial community can hardly be described as ugly as well as unhéalthy; 
cramped as well as dirty, or not balanced as well as not carefully pa- 


trolled. | 





The facts of record establish that the Project Area "*C" plan as it 
pertains to the large and integral Maine Avenue commercial waterfront 
area, is in no way related to "the prevention, reduction or elimination 
of blighting factors or causes of blight." (D.C. Redevelopment Land Act 
of 1945 as amended, Section 5(a)). It is certainly not within the policy 
and purpose as Stated in the Act, "to eliminate the sub-standard housing 
conditions and of buildings in alleys and blighted areas" (Section 2); and 
it is certainly not ''an obsolescent or obsolescing portion of such District 
(of Columbia)"" which should be made the subject of "sound replanning 
and redevelopment" (ibid). 


| 

It is clear that Congress does not have such power of determination over a 
community \ithin a state. See Appellant's reply brief, p. 15, et seq: for dis- 
cussion, with citations, of the decisions of many state courts wherein'similar 
redevelopment statutes under which the slum clearance power had been expanded 
into other categories, have been held to be of doubtful authority except where a 
constitutional amendment has been engrafted in several states, and where some 
similar statutes have been held unconstitutional. : 
| 


1 
| 
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Unlike in Berman wherein the court seemed to have fixed definite 
limits in expanding the concept expressed in the opinion written by Chief 
Judge Frettyman of this court in Schneider, et al. v. D.C. Redevelop- 
ment Land Agency, 117 F. Supp. 705, -- to include slum prevention as 
well as slum clearance’ and condemnation of a fee simple title as dis- 
tinguished from condemnation of buildings alone, - the property involved 
in the case at bar has no relation to the slum and blighted area to the 
east, but is the center of a large tract comprising 16 contiguous city 
blocks, ofahighly developed commercial area in which there is presently 
located a number of service facilities of the same type which the Area 
"C™ plan would install "in the wider waterfront" area. 


If, in an effort to extend its power beyond the clear authority of 
the statute and the limits set by the obiter in Berman to justify a finding 
of constitutional validity, the Land Agency and the planners wished to 
take non-offending land so as to provide a "wider waterfront" for private 
use aS a part of their comprehensive new land-use plan, they should have 
applied to Congress for uate power: --for as stated in Addison v. Holly 
Hill Fruit Products, Inc. 607, 617; “Legislation introducing a new 
system is at best empsretal, and not infrequently administration reveals 
gaps or inadequacies of one sort or another that may call for amendatory 
legislation. But it is no warrant for extending a statute that experience 
may disclose that it should have been made more comprehensive." 
(Recently cited with approval in United States v. Republic Steel Corpora- 
tion, 264 F. 2d 289, 303). Then, if granted: "grave constitutional 
questions would then be presented," for determination by the courts. 

Cf. Summerfield v. Sunshine Book Company, 95 U.S. App. D.C. 169; 
221 F. 2d 45, 48. 


With respect to the Supreme Court's reference in Berman (pp. 32, 
33) to the powers vested in the legislative branch, under the separation 
of powers doctrine, attention is invited to the Steel Seizure case (Youngs- 
. See Footnote 1, infra and 348 U.S. 34: 'In the present case, Congress and 


its authorized agencies attack the problém of the blighted parts of the Community 
on an area rather a structure-by-structure basis." 


ay 
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town Sheet & Tube Co. v. Sawyer, 343 U.S. 579, p. 609), wherein it 
was Stated in the concurring opinion of Mr. Justice Frankfurter: 


"It is one thing to draw an intention of Congress | 
from general language and to say that Congress | 
would have explicitly written what is inferred, where 
Congress has not addressed itself to a specific situa- 
tion. It is quite impossible, however, when Congress 
did specifically address itself to a problem, as Con- 
gress did to that of seizure, to find secreted in the | 
interstices of legislation the very grant of power 
which Congress consciously withheld. To find | 
authority so explicitly withheld is not merely to dis+ 
regard in a particular instance the clear will of Con- 
gress. It is to disrespect the whole legislative : 
process and the constitutional division of authority | | 
between President and Congress." 





This doctrine when applied by comparison to the instant desis 
becomes important in the light of the legislative history of the D.C. 
Redevelopment Land Act of 1945 as discussed on page 19 of appellant's 
brief, and which clearly and unequivocally establishes the purpose of the 
Act to be the removal of slums in the District of Columbia, and the pro- 
viding of low rent housing thereon by private enterprise. As has also 
been pointed out in appellant's brief (p. 18) the attitude of Congress to- 
wards the taking of slum land and the redevelopment of a part thereof for 
private commercial uses, is that there may be no more than 10% of the 
grant-in-aid allocation of the trust funds of the Federal Hous ing and Home 
Finance Agency, to a local redevelopment Agency for such a purpose. 

In other words, the future use of such offending land for private commer- 
cial purposes, was to service the new housing project and not as here, 

to carve a new commercial area for private use, out of a combination of 
non-offending private commercial land, and land already owned by the 
government. ! 


In this connection, it should be noted, that this restriction placed. 
by Congress on the expenditure of public monies for acquisition of sites 


under local urban renewal project plans, stems from the criticism made 
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by Congressman Phillips of California of the use of such funds in the ac- 
quisition of property in the heart of New York City upon which was to be 
built a coliseum. See Report No. 1428, 83rd Congress, 2d Session, to 
accompany H.R. 8583, p. 16, wherein it is stated: 


"One particular abuse of this program has come . 
to the Committee’s attention, the Columbus Circle 
project in New York City. The Committee be- 
lieves grants under this program should be made 
for projects clearly for predominately residential 
uses and not in agreement with whatever interpreta- . 
tion has been made which will permit a grant for 
this type of project. The Committee believes the 
capital grant and slum clearance program can be 
most constructive, but can see no quicker way for 
the program to be destroyed than the way this 
project has tentatively qualified. © The Committee 
has included language in the bill which will correct 
without any question any situation of this nature in 
the future, and directs the Agency and General Ace 
counting Office to take whatever steps are necessary 
to prevent the use of any federal funds to finance 
either directly, or indirectly, the coliseum or other 
Similar project, where housing and slum clearance 
features are of such secondary importance." 


The Phillips rider to H.R. 8583, 83rd Congress, 2d Session, as 


passed by thé Housé; réad as follows: 


"Provided, that no funds in this or any other 
act shall be available for payment of capital grants 
under any contract involving the development or re- 
development of a project for predominantly residen- 
tial uses unless incidental uses are restricted to 


those normally essential to residential uses." (em- 
phasis supplied) 


% As to the attitudes of the District of Columbia Land Agency planners: See 
transcript of the hearing July 8th, 1955, before the House Committee on the Dis- 
trict of Columbia, in connection with H.R. 6464, 84th Congress, 1st Session, to 
amend the D.C. Redevelopment Act of 1945, --wherein the Chairman (p. 21), fol- 
lowing the statement given by the Land Agency's spokesman, made this observation: 


"After hearing your statement it seems to me that the main objec- 
tion you have to this bill is that you do not care for any suggestions 
from the members of Congress on this redevelopment plan -- any time 
Congress makes suggestions about anything you object to it''; and on 
p. 23: "I think no section of the City needs redevelopment more than 
the Southwest does, but we want to do it in a sensible way, and we want 
to do it in a democratic way and not do it like Russia and Hitler did." 
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The Chairman of the Sub-Committee of the Senate Committee on 
Appropriations in connection with House passed H.R. 8583, 83rd Con- 
gress, 2d Session, observed that: "This is a legislative rider on an ap- 





propriation bill, it is substantive law." Reportof Hearings on April 21, 
1954 before the Sub-Committee, p. 547. The rider was rejected by the 
Senate, but its purpose and objective were incorporated in the Federal 
Housing Act of 1954, Sec. 311(c), 68 Stat. 626 (42 U.S.C. 1460(c)). 


Under the comprehensive plan for new land use for the Project 
Area "C", only 14. 8% of the 441 acres involved is to be devoted to hous- 
ing or residential uses, with 14.7% of the total being earmarked for com- 
mercial usage. 21.5% is earmarked for public, and semi-public uses, 
with the balance marked for public thoroughfares and existing railroad 
right of ways (see legend on Land Use Plan (J.A. 18)), and table: (JA. 
45). | 


It is thus apparent that the Land Agency has set aside as much land 


for private commercial development as it has land for the building of 
residential structures, and that therefore under the Webb and Knapp, Inc. 
option on at least 50% of the land for private development, (J A. 263, et 





seq.) that concern is in a position to reap huge benefits from commer- 


cial rents.° | 


In the argument before the court in the instant case, counsel for 
appellees-respondents asserted that over $47,000,000 had been expended 
in connection with the Area ''C" project. According to the reports of the 
Land Agency appearing of record, this money comes from the Housing 
and Home Finance Agency. The mere fact that the public Treasury is 
so deeply involved in paying for the accomplishment of the planners ideas, 
should not have any bearing on the question of the rights of individuals to 
freely own and possess real property which is not offensive to the police 


2 Appellant offered to prove (J.A. 347) that Webb & Knapp, Inc., expected that 
their part in the Southwest redevelopment project might amount to as much as 
$250, 000, 000. 00 without the involvement of the company's cash position. 
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power and which is not being sought for public use lO 


The Supreme Court describes the Act as "social legislation" (348 
U.S. 32). At the same time that such legislation is being used by the 
planners to put the government into the general real estate investment 
business, in competition with private capital, (the seized waterfront land 
is to be leased to private interests for purposes in no way related to the 
needs of the redesigned community to the East) and the pockets of 
specially selected strangers to the community are to be lined with the 
profits to be derived from sub-leasing, the government through the State 
Department is protesting the action of the Revolutionary Government of 
Cuba, for its "social legislation" under which millions of acres of 
American-owned sugar lands, is being expropriated for transfer, in 67 
acre tracts, to the farm workers who do not have any land of their own. 


ad 
In such a Situation, ithimportant to consider the rights which run 


with the private ownership of real property in the District of Columbia, 
and the application of the laws of the land to such ownership. Appellant's 
land, and all public and private land surrounding.it, which is concededly 
not a slum or blighted, was included in the cession from the State of 
Maryland by the Act passed December 19, 1791, whereby this and other 
portions of what presently constitutes the District of Columbia was: 


"Forever ceded and relinquished to the Con- 
gress and Government of the United States with full 
and absolute right and exclusive jurisdiction” with 
the provisor however, "that the jurisdiction of the 
laws of this State over the persons and property of 
individuals residing within the limits of the cession 
aforesaid, shall not cease or determine until Con- 
gress shall, by law, provide for the Government 
thereof under their jurisdiction, in manner provided 
by the Article of the Constitution before recited." 
D.C. Code 1951 Ed., p. XXIII. 


ao If appellees have in fact gone beyond the concept of the limits of their author- 
ity as expressed in Berman, and by the statute itself, and will continue to expand 
their activities into other fields, --then the public interest in the protection against 
further improper expenditure of public monies, should be recognized, and judicial 
restraint placed on such activities before more millions of taxpayers' money is 
given-away so as to provide special private interests with profit-making opportu- 
nities, in no way related to residential rehabilitation. 
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In the Organic Act 1801 (an act concerning the District of Columbia) 
Congress provided that: _ 


"The laws of the State of Maryland as they now 
exist shall be and continue in force in that part of 
said District, which was ceded by that State to the 
United States, and by them accepted as aforesaid." 
D.C, Code 1951 Ed. p. XXVIII. | 


It is well established that in the absence of specific and valid con- 
gressional legislation on the subject, the laws of Maryland prevail in the 
District of Columbia, particularly with respect to individual property 
rights. See Morris v. United States, 174 U.S. 196, 240 wherein the 


court quoted, with approval, from the decision of the Supreme Court of 


the District of Columbia (affirmed in Shoemaker v. United States, 147 
U.S. 307), as follows: | 





"The jurisdiction of the laws of this state over 
the persons and property of individuals residing | 
within the limits of the cession (east of Potomac | 
River) shall not cease or determine until Congress | 
shall be law provide for the government thereof | 
under their jurisdiction in manner provided by the | 
Article of the Constitution before recited -- now’ | 
this continues in force the jurisdiction of the laws | 
of the State of Maryland over the persons and 
property of individuals residing therein." (em- 
phasis supplied ) 





And the exercise of the power of eminent domain in the District of 
Columbia when not specifically authorized by Congressional enactment 
within constitutional limits, is governed by the laws of Maryland insofar 
as depriving a person of a right to property is concerned. This principle 
of the right to hold real estate was long ago expressed in Ward v. Mary- 
land, 12 Wall 430, cited on p. 23 of appellant's brief. 


| 

Article 23 of the Maryland Declaration of Rights (Due Process) 
appearing as written originally as Section 21 of the original Declaration 
of Rights of Maryland (D.C. Code 1951 Ed. XXI) provides that: “No man 


| 
| 
| 
| 
| 
| 
| 
1 
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shall be -- disseized of his freehold,-- or deprived of his -- property, 
but by judgment of his peers or by the law of the land." 


Article TM, Section 40 (Eminent Domain) of the Constitution of 
Maryland is similar to the same provision in Article V of the Amend- 
ments to the Constitution of the United States. 


It has long been held in Maryland that private property cannot 
be taken for private use. Lechtenberg v. Sacks, 213 Md. 147, 131 
At. 2d 264. See also Petznogle v. Western Maryland R. R. Co., 
119 Md. 673, 87 A. 917 and Perellis v. Baltimore, 190 Md. 86; 
57 A. 2d 341. The words "public use" as written in the Maryland 
Constitution means use by the public, and do not impart public 
benefit. Riden v. Philadelphia B. & W. R. Co., 182 Maryland 
336, 35 A. 2d 99. 


In order to accomplish the removal of slums in Baltimore and 
to make such land available for redevelopment by private inter- 
ests, it became necessary to amend the Constitution of Maryland 
in order that the City of Baltimore could undertake such projects. 
This was done by Article XI-B (City of Baltimore; Land Develop- 
ment and Redevelopment) ratified November 2d, 1948. On the 
basis of this constitutional authority, the Court of Appeals of 
Maryland in Herzenger v. Baltimore, 203 Md. 49; 98 A. 87 (1953) 
upheld the power granted the Baltimore Redevelopment Commission 
to acquire and redevelop those sections of the city which are slums 


or blighted areas. The court stated that: "The primary purpose 


in the instant case -- is to accomplish the removal of conditions 
which threaten the health and safety of the community" and that ° 
“any objections based on the Maryland Constitution would seem to 
be answered by the fact that our Constitution was amended to ap- 
prove the incorporation of this feature into the basic law." 
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It is therefore submitted that Congress, by the enactment of the 
Redevelopment Land Act of 1945 as amended, while seeming to have 
qualified the restrictions of the laws of Maryland with respect to taking 
private property for private use, yet this action did not in any sense 
change the application of the laws of the State of Maryland to the depri- 
vation of the right of ownership of real property which is not injurious 
to the public health, safety, welfare and morals. And notwithstanding 
the finding in Berman v. Parker of constitutional validity of the D. C. 
Redevelopment Land Act under the police power, the laws of Maryland 
still prevail over the right of ownership of real property free from gov- 
ernmental seizure, except when required for the direct use of the pub- 


lic or when offensive to police power regulations. 


All that the Redevelopment Land Act accomplished (with approval 
by the Supreme Court), insofar as removing restrictions created by the 
laws of Maryland, was to expand the concept of the application of the 





police power to the taking of land out-right instead of merely placing 
restrictions on its use under the police power as was the case in Mary- 
land. See Pocomoke City v. Standard Oil Co., 162 Md. 368, 152 A. 902; 
Benner v. Tribbett, 190 Md. 6, 57 A. 2d 346. It was earlier held that 
the police power is not unlimited and uncontrollable. American Coal 


Company v. Alleghany County Commissioriers, 128 Md. 564, 98 A. 143. 


In other words, the clear rationale of the comparative law on the 
subject is that under the law applying to seisin in the District of Colum- 
bia, no man can be disseised of his freehold except by judgment of his 
peers or by the law of the land, or by the exercise of the sovereign 
power of eminent domain when property is being taken for direct public, 
not private, use. The law of the land referred to in the Maryland 
Declaration of Rights, supra, is that which stems from the laws (Con- 
stitution) of Maryland. In the absence of specific change ina consti- 
tutional manner, by Congress, as the legislative body for the District 
of Columbia, that "law" is that private property may not be taken 


| 
| 
| 
| 
1 
| 
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except for public use or by the exercise of the police power in removing 
conditions which are injurious to the public health, safety, morals and 
welfare, which is now held to be such a public use, notwithstanding the 
fact that Maryland courts have held that that term means use by the 
public and does not impart public "benefit''. When that purpose is 
accomplished, that is the removal of such causes, then the redevelop- 
ment by private enterprise of the land lawfully taken, is probably proper 
as the Supreme Court has indicated in Berman v. Parker — again not- 
withstanding the fact that the restrictions placed on such action by the 
basic Constitution of Maryland as interpreted by the Maryland courts, 
have been removed only insofar as the City of Baltimore is concerned, 
by means of a constitutional amendment. 


For a thorough and carefully thought-out analysis and discussion 
of the principle that the common law of the District of Columbia as to 


real property is derived from the common law recognized in Maryland: 
See District Judge Letts" opinion in United States v. Groen, 72 F. Supp. 


713. 


One important factor which seems to have been overlooked by the 
court (possibly because of counsel's ineptness due to the limited time 
and space allowed, in presenting the many facets of the invalidity of the 
taking) is the question of the inclusion of Maine Avenue and the land 
lying between that street and the Washington Channel bulkhead, in the 
"comprehensive plan". It is firmly established that the fee simple title 
of the streets in the City of Washington is in the United States, and 
Congress has full authority to regulate disposition to be made of such 
streets: Potomac Electric Power Company v. United States, 66 App. 
D.C. 66; 85 F.2d 243. In the present case, the original western bound- 
ary of the redevelopment project as first approved in 1952 (J.A. 17), 
was the outside limit of private property abutting on the easterly side 
of present Maine Avenue. The 1956 revised plan prepared by Webb & 
Knapp, Inc. (J.A. 18) merely extends this outer boundary across Maine 
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Avenue to the Washington Channel bulkhead. The ownership of this addi- 
tional land is in the United States and may only be disposed of by author- 
ity of Congress. Since there are no "miserable and disreputable housing 
conditions" (Berman, p. 32) affecting this land, either presently or 
prospectively, and the privately-owned land adjacent thereto, none of 
this outlying land could lawfully or practically be included in any 
"comprehensive plan" for residential redevelopment. | 


Under the declaration of taking in No. 15,028, the fee simple 
title to this private land is acquired by the D. C. Redevelopm ent Land 
Agency, a public corporation -- not by the United States. Under the 
project Area C plan, it is to become part of a street and part of the 
land already owned by the United States abutting on the Washington 
Channel. It can hardly be said that the Land Agency can acquire the 
remainder of the new "wider waterfront" including present Maine 
Avenue, without specific authority of Congress (which has not been 
given) and lease same to private concerns and parties for commercial 


exploitation. 


As was pointed out in footnote 11, at page 22 of appellant's brief, 
Congress by statutory enactment in the form of a Joint Resolution 
(Pub. Law 85-21; 72 Stat. 983) acted to dispose of certain specified 
parcels of government-owned land in Southwest Washington by trans- 





ferring a small portion of the waterfront land, namely the present 
municipal fish market lying between 11th and 12th Streets along Maine 
Avenue, for the purpose of the Southwest Freeway included in the 
Project Area C future land-use plan, and in connection with the pro- 
posed redevelopment of the Southwest area of the District of Colum bia. 
There has been no other legislation authorizing the transfer of Maine 
Avenue and the remainder of the Government owned land lying between 
that street and the Washington Channel bulkhead to the District of 
Columbia Redevelopment Land Agency. There has been no authority 
of Congress allowing the use of this land abutting on appellant's real 





18 


property as proposed by the Area C redevelopment plan of the Land 
Agency. Thus, there is another and further factor which points up the 
fact that neither the Planning Commission nor the District of Columbia 
Commissioners, nor the Land Agency, had any power or authority to 
lawfully create a new land use plan for this area under which the water- 
front is to be widened, so as to provide more area available for private 
development of commercial structures for restaurant and marine hard- 
ware purposes. If appellees’ gesture in this regard has no legal con- 
sequence, then certainly they had no power to move Maine Avenue onto 
appellant's property, and to acquire approximately 9,000 square feet 

of her land for inclusion in the "wider waterfront" to be used for private 
development as aforesaid, with the remaining 20,000 square feet going 
into new Maine Avenue, and all of old Maine Avenue going into the new 


private use area. Cf. Williamette Iron Works v. Oregon, 26 Or. 224; 


29 ALR 88, wherein it was held that no portion of a public street can 
lawfully be appropriated to the use of a private corporation under the 
guise of an exercise of power to alter same. 


Recent decisions of the Supreme Court of the United States seem 
to throw further light on the subject. In County of Allegheny v. Frank 
Mashuda Company, 358 U.S. , 3 L. ed. 2d 1163, the court affirmed 
the judgment of the Court of Appeals for the Third Circuit (256 F. 2d 
241) holding that a suit challenging the validity of the condemnation 
proceeding on the ground that in fact the property was taken for a pri- 
vate use, could be maintained in the United States District Court, not- 
withstanding there was pending in the State Court an appeal from the 
money award made by a Board of Viewers in assessment of damages 
for the taking. While the decision went off primarily on the question of 
jurisdiction under the doctrine of abstention, yet the Court adverted to 
the applicable Pennsylvania substantive law: 


"--that private property cannot be taken for a 
private use under the power of eminent domain". 





"The issues of validity and damage are triable 
separately not because federal jurisdiction has 
been invoked, but because they are triable sep- 
arately under Pennsylvania law." 


Of greater importance, however, is the court's comment that: 
"Surely eminent domain is no more mystically 
involved with ‘sovereign prerogative’ than a 
State’s power to regulate fishing in its waters 
- -", etc. 

> 


And the fact that: 


"All that was necessary for the District Court 

to dispose of this case was to determine whether, 
as a matter of fact, the respondent's property 
was taken for the private use of Martin W. Wise, 
lic", 


the court further stating that: 


"Subsequent to the time when the County obtained 
possession, respondents learned that their prop- 
erty had been leased to Martin W. Wise, Inc., alleg- 
edly for its private use." | 





The analogy between the Mashuda case and the case at bar is 
quite clear. Here the record discloses that the allegation of the declara- 
tion of taking (Petitioner's appendix in No. 15,028, p. 7) and the complaint 
in condemnation, (p. 3) that: "The public use for which such lands is 
taken is the clearance and prevention of slum or blighted areas --" 


-- is a statement in direct contradiction (and a subtle attempt to 

express legal justification), to the specifications of the plan as approved! 
and under which the authority to take was supposed to ave been asserted, 
which provided that the proposed taking of the extensive non-slum and | 
non-blighted commercial waterfront property was "to provide a wider 
waterfront" in which the land taken would be leased to private developers 


is At that point,"the Agency is authorized to acquire -- the real ErOpenty in 
the area."' Berman v. Parker, 348 U.S. 30. 
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for the erection and exploitation of structures to serve as privately- 
operated marine hardware and restaurant facilities. 


The opinion of the Court of Appeals in the Mashuda case, 256 
F. 2d 241, specifically states that the County had leased a part of the 
property condemned for airport purposes to Martin W. Wise, Inc., a 
private corporation engaged in general contracting and further that: 
"Our conclusion is that the Federal Court has jurisdiction to entertain 
the suit brought in this case and the plaintiffs are entitled to a trial on 
their allegations of fact"' -- implying that if established as a fact, the 
condemnation action would be vitiated.!2 Here, as established by the 
record, the fact of taking for private use, is firmly established. 


The present action, after the condemnation and taking had taken 
place became, similar to the situation in Mashuda, converted to one in 
the nature of ouster 15(see 256 F. 2d 242). In other words, under the 
doctrine of the Mashuda case, it is clear that appellant-petitioner has 
taken the proper and necessary steps by bringing the action in No.14,820, 
challenging the validity of the proposed taking. The complaint for de- 
claratory judgment and other relief, specifically recited that appellant's 
property was not being taken for public use but was being taken "to 
provide additional land for private development and exploitation between 
Maine Avenue and the Washington Channel bulkhead", and "for transfer 
to other private interests" (J.A. 6). This allegation of fact was not 
only admitted to be true by appellees, but the evidence produced by 
them (J.A. 35) showed conclusively that: "The land for the waterfront 
will remain in public ownership and be leased to private promoters". 
And that "the redevelopment plan seeks to enhance this important 


Ae this connection, it should be noted that before any order of surrender 
of possession was entered in the condemnation proceeding which is the subject 
of No. 15,028, the Land Agency shortly after filing its declaration of taking, 
leased to one Raleigh W. Dawson, part of appellant-petitioner's real property, 
for the conduct of the same type of business for which appellant-petitioner had 
been leasing the same space to others. (Appendix in No. 15,028, p. 28). 


si The complaint not only prayed for a declaratory judgment as to the validity 
of the proposed taking, but also asked for such other and further relief as to the 
court may seem just and proper. 
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element (the waterfront with its seafood restaurants and marine activi- 
ties as a major attraction of Southwest Washington)"",14 As has been 
shown, even though a substantial portion of appellant's real property 
here involved is to be redesigned to accomodate a new Maine Avenue, 
yet approximately 9,000 square feet of land remaining was to be en- 
compassed within the "wider waterfront" to be leased to private develop- 
ers under the Webb & Knapp plan (J.A. 34-a) -- Webb & Knapp having 
been granted an exclusive option to acquire at least 50% of the land 


made available by the redevelopment plan (J.A. 263, 264, 265). 





Collaterally, it should be noted that on the oral argument’ herein, 
Circuit Judge Burger alluded to the situation involving turnpikes, 
apparently in the belief that there is a comparison to be drawn insofar 





as the instant situation is concerned.. 


In this connection, it should be noted that it is a matter of public 
knowledge, and counsel can assure the court from his own experience 
that this is so, that when a State authority condemns land for a|turnpike- 
toll road, it takes the fee simple title for that purpose, namely a public 
road for the use of which, the public is charged or taxed at a fixed 
amount. On all of the major toll roads the State also provides service 
facilities and employs private concerns to operate the restaurants and 
other service facilities erected by the State authority and having a situs 
within the boundaries of the state's right-of-way. These services are 
provided by the highest and most acceptable bidder under contract of 
concession -- the private operator thereof having no ownership interest 





| 
whatsoever in the property itself, i.e., no leasehold estate. To all prac- 
tical purposes the State itself is furnishing to the public such Services 
as a necessary adjunct of the operation of a closed, limited access high- 


a See testimony of spokesman for Land Agency before the Subcommittee of 
the House Committee on the District of Columbia on H.R. 13,406, July 24, 1958, 
wherein the Executive Director of the Land Agency stated (Tr. p. 17): "And we 
recognize seafood restaurants have a close affinity to the waterfront; ‘the psychology 
of their business is that til should be on the waterfront". . 





22 


way -- the private service operator retaining as his compensation a 
percentage of the money received from the public for the service. 
Actually, the position of the concessionaire is no different from that of 
the private contractor who built the road for the state authority, or the 
employee who collects tolls at the gate. 


With respect to the court’s pronouncement that the allegations 
made by plaintiff (of arbitrariness, capriciousness and bad faith) are 
not of a nature which would vitiate the action taken, -- the court's 
attention is invited to the long line of cases cited in appellant's briefs 
with respect to arbitrariness, capriciousness, and clear error of law 
as applied to the acts of governmental agencies. The division possibly 
misconstrued appellant's position with respect to these factors, for it 
is amply clear that where a governmental agency acts without legal 
justification, that is without a fair trial or without substantial evidence, 
or by abusing discretion -- the action is arbitrary and where an agency 
applies a mistaken interpretation of its power, it is a clear error of law. 


However, appellant went further and showed that there was more 
involved than simple mistake in judgment and a deprivation of due pro- 
cess of law in arriving at the agency's decision to include appellant's 
property and the other non-offending property surrounding it, in the 
seizure plan. 


Appellant showed that the plan originally adopted in 1952 (J.A. 17) 
would have left appellant's property unmolested for continuation of 
present uses. And that with the introduction of Webb & Knapp, Inc., 
into the picture in 1954 as the private real estate promotion concern 
favored by the Land Agency to plan and acquire the most desirable 
areas to be redeveloped (J.A. 263, 264, 265). After appellant had pro- 
tested (J.A. 208) against any move which would enable Webb & Knapp, 
Inc., to take over her property for its own use, and after Webb & Knapp 
with its sponsor, the Land Agency and the Manning Commission, had 
apparently decided to kill two birds with one stone by eliminating appel- 
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lant entirely from the community, and at the same time create a larger 
and more desirable single tract of 286,000 square feet directly on the 


water's edge as well as facing on Maine Avenue for private development 
-- the contours under the 1952 plan were changed so as to accomplish 
this purpose (J.A. 91). There has never been any denial of record that 
the Land Agency's executive director who has ee served as 
the authorized spokesman for the Land Agency! “made the statement 
attributed to him. | 


It is the action taken under this Webb & Knapp plan which appel- 
lant further challenges as being arbitrary and an abuse of any discretion 
which might lie with the Land Agency, and under which appellant was 
deprived of her real property. : 

By showing these factors, it is appellant's contention that there 
has been shown the existence of special privilege as the reason why the 
original plan was changed with the resultant adoption and approval of 
the demands of Webb & Knapp, Inc., through the means of an abuse of the 
power given by the statute to acquire slum and blighted areas, /and by 
an autocratic exercise of power without according the procedures re- 





quired for a fair hearing under due process of law, and without substan- 


tial evidence to warrant such action. | 
| 


Under a constitutional democracy, it is axiomatic that the govern- 
ment must deal fairly with its citizens, and the courts "especially must 
-- be sensitive to the citizens' rights where the proceeding is non- 
judicial because of 'the difference in security over administrative 
action’." NG Fung Ho v. White, 259 U.S. 285. See also Sermon v. 





> see appendix in No. 15,028 (pp. 7, 44) wherein the declavattca of taking 
is ace by John R. Searles, Jr., Executive Director, and not as provided by 
the Condemnation Statute, "by the authority empowered by law to acquire the 
lands described in the petition" and who was the person named by resolution 
filed as an amendment to the declaration of taking (after the declaration of tak- 
ing had been challenged (App. 37) to whom such authority was delegated. 
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Brucker, 355 U.S. 579, 581, 582. 


It is further appellant-petitioner'’s contention that without some 
judicial restraint there could be no overcoming of any secret, autocratic, 
if not collusive, methods used in seeking to deprive a citizen of his non- 
offending real property. Special privilege seems to permeatethe entire 
autocratic atmosphere of the operations of the Land Agency. 


In addition to the cases cited in appellant's briefs on the subject 
of arbitrariness and bad faith, see the very recent case of United States 


v. 45.33 Acres of Land, County of Princess Anne, Virginia; Oceanic 
Apartments Corporation, et al., 266 F.2d 741 (CCA 4th, May 7th, 1959). 


Even though the division's opinion clearly concedes that there was 
no substantial evidence, establishing as a fact that appellant's property 
was located in a slum or blighted area or was the type of property author- 
ized by the statute to be taken, there still remains for determination the 
issue as to whether the so-called public hearing (J.A. 103 et seq.) pre- 
ceding the administrative decision to expropriate, satisfied the require- 
ments of dueprocess of law in administrative proceedings as dictated 
by Morgan v. United States, 298 U.S. 468, 480 (referred to by Circuit 
Judge Bazelon in Watson v. United States, No. Misc. 1240, decided 
August 3, 1959), -- and other cases cited in appellant's briefs. It is 
respectfully urged that this question also be reconsidered by the court. 


Il. 


THE ISSUE OF PRIORITY OF OPPORTUNITY TO 
RELOCATE AND TO USE AN EXISTING PROPERTY 

IN EXCHANGE FOR COMPARABLE NEW SITE SHOULD 
BE RE-EXAMINED. 


In its opinion, the division has grounded its unwillingness to decide 
this issue on the fact that "appellant did not name (her) tenant as a party 
-defendant in her complaint", and that under the circumstances the Dis- 
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trict Court was well within its discretion in declining to issue the 


declaratory judgment requested by appellant -- the court citing Williams 





v. Virginia Military Institute, 91 U.S. App. D.C. 206, 208, 198 F. 2d 980, 
982 (1952) for comparison. | 


At the outset, it should be pointed out that there are no property 
rights in dispute between the landlord and her tenant. The land sought 
by both is government-owned land. Appellant did not, as the court has 
indicated, ask for the same site that her tenant had selected after "the 
proposal (of the tenant) was in due course accepted by the Agency". As 
the record indicates (J.A. 91, 92) when appellant sought a new jocation 
from the Land Agency for her restaurant facility, nothing whatever was 
said on May 20th, 1958 about the availability or possible availability in 
the future, of the parcels of land which the Land Agency had previously 
indicated to appellant's tenant (J.A. 297) would possibly be available to 
the tenant. The first discussions between the Land Agency and the 
tenant took place March, 1958. Appellant's representative in May, 1958, 
was only shown some less desirable locations. | 


When appellant learned that this prime site, the lower edge of 
which was immediately across the street from appellant's present 
property, was to be made the subject of proposals for redevelopment 
as a restaurant facility, appellant did thereupon, under date of August tN 
1958 (J.A. 21) (before the public hearing of August 11, 1958, called to 
consider the tenant's proposal of this site), offer to deposit her res- 
taurant property against the purchase of the proposed new restaurant 
site, in conformity with Sec. 9 of the D. C. Redevelopment Land Act of 
1945. Consequently, at the time the Land Agency decided to award the 
priority of relocation to appellant's tenant, on September 9th, 1958, as 
indicated by their letter of September 19th, 1958 (J.A. 23, 24) the Land 
Agency had before it two proposals, one from appellant seeking to 
purchase the site through the exchange provisions of the statute for the 
development of a restaurant facility, and the other from the tenant for a 





| 
| 
| 
| 
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one year option. At the time the decision was made in favor of the 
tenant, the priority right of displaced business concerns to relocate in 
the redeveloped area, had become effective by the amendment of August 
28, 1958. The Land Agency's position favoring the tenant's application 
against appellant's offer to purchase, was predicated upon an interpre- 
tation that a tenant occupying land under a shortly-expiring leasehold 
privilege, was entitled to preference over the owner of that land insofar 
as relocation rights are concerned, because the tenant is a "business 
concern" while the land owner is not, even though both are being dis- 
placed by redevelopment (J.A. 328). 


Therefore the question resolves itself not into a controversy be- 
tween appellant and the concern then holding a lease from her, but a 
question of whether or not the Land Agency was guilty of an abuse of 
discretion in deciding that a commercial land owner leasing to others 
had no standing to assert a priority, for that is exactly the tenor of the 
Agency’s reply as quoted by the court: This "in no way alters the free- 
dom and opportunity of yourself and others to submit a specific proposal 


to the Land Agency for the development of any other available site in the 


Southwest Urban Renewal Area."' This counter-suggestion is pure 
sophistry for as the tenant indicated (J.A. 298) he proceeded "with the 
understanding or the knowledge of how Zeckendorf had gone about it" 
-- Zeckendorf being the president of Webb & Knapp, Inc., who had an 
option on at least 50% of the land designated by the Webb & Knapp plan 
as being available for residential and commercial uses. The land on 
which the tenant's application for an option was granted, is land desig- 
nated on the Webb & Knapp Area "C"' project plan, for highway and 
public park usage and therefore not optioned to Webb & Knapp, Inc. 


Adding these factors together, namely with Webb & Knapp control- 
ling the acquisition of practically all of the commercial land becoming 
available under their plan, and appellant's tenant having an option on 
highway and park land for conversion to private use for restaurant pur- 
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poses, it can readily be seen that the Land Agency's counter-suggestion 
with respect "to any other available site", -- is meaningless. The 
nearest and only comparable site for replacement of appellant's res- 
taurant facility, is that proposed park area immediately across the 


| 
| 


street from her existing property. 16 | 


In Williams v. Virginia Military Institute, supra, Judge Washington 
: | 
wrote as follows: "Where a court has doubt as to its own jurisdiction, 
but sees another forum whose jurisdiction is clear, it may be moved to 


decline to entertain an action for declaratory judgment". There is no 
such factor present in the case at bar. 


| 
As to the application of the Declaratory Judgment Act under which 
| 
appellant sought an adjudication of her right of relocation, and exchange, 


see Aetna Life Insurance Company v. Haworth, 300 U.S. 227, wherein it 
was stated (p. 241): | 


"Where there is such a concrete case admitting: 
of an immediate and definitive determination of the | 
legal rights of the parties in an adversary proceed- | 
ing upon the facts alleged, the judicial function may | 
be appropriately exercised although the adjudication! 
of the rights of the litigants may not require the 
award of process or the payment of damages." 





It is respectfully submitted that the controversy here is between 
appellant and the Redevelopment Land Agency. There is no cohtroversy 
between appellant and her tenant, and there could be none with respect 


16 An examination of the plat which is of record in the case but not repro- 
duced in the Joint Appendix, and which was shown to the court on the Oral Argu- 
ment herein (Disposal Plat, R.L.A. File # C-38 attached to affidavit reproduced 
in J.A. 92) -- will confirm this statement, notwithstanding the statement appear- 
ing in the court's opinion that this site was "some distance away from appellant's 
present property". See also J.A. 18 showing this location directly opposite the 
Jefferson Junior High School, and see J.A. 19, 20, showing relationship between 
said Junior High School, appellant's property, Sq. S. 415, and the new site to be 
carved out of adjoining Squares 391, 390, 389 and 355. 
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to what one gets from the Land Agency, and what the other does not. 

The situation is comparable to a governmental agency granting a license 
to one, and the denial of the license for the same thing, to another. In 
any controversy between the Agency and the unsuccessful applicant over 
the validity of the award and the rejection, the successful party, if it 
wishes to participate, has a right to intervene. That the tenant in this 
case had full and ample knowledge of the pendency of this action against 
the Land Agency with respect to this matter, is demonstrated by deposi- 
tion of the principal officer of the tenant, appearing in the Joint Appen- 
dix at p. 287, et seq. If, as the division has indicated, the tenant's 
proposal was only tentatively accepted and was subject to various con- 
ditions, then it is further clear that the tenant's presence in this case 
was not required in a controversy between appellant and the Land Agency 
as to whether (1) she is or is not a business concern, displaced by 
redevelopment and entitled to a right of priority of relocation, and 

(2) whether the Land Agency has full, final and absolute discretion to 
reject an offer of exchange for property within the terms of Sec. 9 of 

the Act. 


It is therefore appellant-petitioner's contention that there is no 
question of justice and fairness with respect to the absence of the tenant 
from this action, and that it would be more unfair to require such ten- 
ant’s participation against his will, when there is considered a long and 
satisfactory landiord-tenant relationship between these two people. 


Under such circumstances, a litigant could never get a declara- 
tion of rights arising out of an actual controversy with a governmental 
agency over something that that agency has done to the litigant, or to 
clarify status under an act of Congress by judicial construction. It is 
not the recipient of special privilege who is involved, but the grantor of 
that privilege and those who have suffered thereby. 


It is therefore respectfully submitted that the court should grant 
re-hearing and in the public interest adjudicate the question as to whether 
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a land-owner who leases commercial property to others and whose 
land is being taken, should have any right of priority preference to re- 
locate in the redeveloped area and to apply property to be taken against 
the acquisition of new property. A decision in this respect would do 
much to clarify the position of those who have owned and developed 





investment properties in the area for more than fifty years, and to es- 
tablish whether the rule of special privilege shall be applied to persons 
and concerns having no ownership interest in the community. In other 
words, it is respectfully urged that the court should render its decision 
as to the interpretation to be given the priority of relocation amendment 
of August 28, 1958, and Sec. 9 of the original Act, for the guidance of 
all those business interests concerned, including long-time owners of, 
and investors in, commercial property in the area. The court is not 
being asked to set aside the option agreement given appellant's tenant, 
but is merely being asked to judicially declare whether the powers of 
the Land Agency extend to the exclusion of a land-owning investor from 
the maintenance of the status quo. With such a declaration, when the 
property sought is made the subject of a hearing to determine to whom 
the property shall be transferred, the position of prospective purchasers 


or lessees will be clarified. . ‘ ! 


The philosophy of the Congressional intent, seems to be that it is 
not fair or just, to take a person's property under the guise of rede- 
velopment and satisfy his rights solely by a money award, and that it is 
an expression of tutelary power to uproot whole communities and turn 
over the properties acquired to private interests, without giving those 
displaced a right to participate. 3 


Congress has therefore provided, in addition to money compensa- 
tion, a right on the part of displaced businesses to retain their status 
quo in the new development, and has afforded such property-owhers an 





election between taking a money award for their seized property or 
| 
taking some other property. ! 
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If the court decides that a commercial land-owner leasing to 
others, is not a business concern entitled to a priority of relocation, 
then that settles the question. If the court, in the light of the legislative 
history of the amendment, decides to the contrary, then the Land Agency 
will have a guide towards the proper application of the amendment. 

See Martin v. Creasy, 358 U.S. , 3 Led (2) 1186, 1191, decided June 
8, 1959, an eminent domain case, wherein Mr. Justice Douglas in his 


dissent, stated that property owners are entitled to a declaratory judg- 
ment, determining whether access to a highway is a property right -- . 
If the right of such access is a right inherent in ownership of real 
property, then certainly the claim of right given by statute to a priority 
of relocation, is a similar right subject to determination by declaratory 


judgment. 


Wherefore, the premises considered, it is respectfully urged that 


a re-hearing be granted by the division and/or by the Court en. banc. 


It is respectfully requested that oral argument on this petition be 


permitted. 

Of Counsel: Horace J. Donnelly, Jr., 
Warren E. Grimes 730 15th Street, N. W. 
1000 16th Street, N.W. Washington 5, D. C. 


Washington, D.C. Attorney for Appellant-Petitioner 
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sented in good faith and not for purposes of delay. 


Horace J. Donnelly, Jr. 
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of S. Billingsley Hill, Attorney, Department of Justice, Washington, 
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Horace J. Donnelly, Jr. 
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In the very first paragraph of the statement in their answering 
brief, appellees have pin-pointed, and conceded, that the purpose of in- 





cluding the large, solidly-commercial area along the Maine Avenue 
waterfront in the redevelopment plan under attack and under the author - 
ity of which appellant's land supposedly is being taken, was not to carry 
out the legislative purpose and objective, namely the clearance and 
elimination of slums in the District of Columbia, through the exercise 
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of the power of eminent domain, but is to take all of the privately owned 
land now facing on Maine Avenue, S. W. in which area appellant's real 
property is located: "in order to provide a wider waterfront", and that 
to accomplish this, Maine Avenue "will be relocated by moving it inland 
through appellant's property”. This admission by appellees fully sup- 
ports appellant's contention that the action of the Land Agency and the 
cognizant cooperating agencies, (namely the National Capital Planning 
Commission, and the Board of Commissioners of the District of Colum- 
bia), in including the non-offending and non-inclusive large integral 
commercial area running back from the Maine Avenue waterfront, was 
an arbitrary abuse of power and discretion. 

Appellees further concede that this action under which the Land 
Agency is "to acquire the property", is exactly "for that purpose”, 
namely "in order to provide a wider waterfront"’. Thus, since the east 
and north sides of Maine Avenue presently constitute the outer-most 
limits of privately-owned property in this section of the City of Washing- 
ton, (there being no privately owned land between Maine Avenue and the 
Washington Channel bulkhead or to the Virginia line across the Potomac 
River),--the plan is intended, insofar as this self-contained commercial 
area is concerned, to accomplish the purpose of acquiring a right-away 
for a relocated street, thus adding more land to the government-owned 
tract between Maine Avenue and the Washington Channel bulkhead, so 
there is formed a large elliptically-shaped tract of land containing 
286,814 square feet of land (See Disposal Plat R.L.A. File #C-38 at- 
tached to affidavit (J.A. 92) )--approximately 9000 square feet of which 
consists of appellant's land. This tract is earmarked on the Area C 
project plan for the building, by private interests, of structures for 
restaurant and marine hardware services, (See schematic drawing of 
projected structures appearing in Government's Exhibit A (Goalbook) 
and testimony appearing in Transcript of Hearing before D. C. Com- 
missioners, J.A. 188, 189),--which is the exact present function of 
appellant's land. 


3 : 


This action is not within the purposes of the D. C. Redevelopment 
Land Act of 1945, but is a function restricted to the Government of the 
District of Columbia under express authority of Congress, namely the 
condemnation of private property for street and other public purposes. 
Furthermore, when appellees admit that their purpose is to create a 
wider waterfront in the sense that there will be more Government land 
running back from the Washington Channel bulkhead to a new public 
street (which according to the Webb and Knapp plan (J.A. 18) is to be 


leased or sold to private interests for commercial redevelopment), it 





becomes increasingly clear that appellee is not carrying out a function 
delegated to it under its statute, but is subtlely seeking to perform a 
function which only the Government of the District of Columbia or of 
the United States may perform under specific authority of Congress, 
when and if, granted. (See appellant's brief, footnote 11, p. 29, with 
reference to the single instance where Congress has authorized the 
surrender to the District of Columbia Redevelopment Land Agency of 
some of the land now owned by the Government in the southwest water- 
front area, for development of a super-highway, namely the municipal 
fish market on the waterfront side of Maine Avenue and Maine Avenue 
as such between 11th and 12th Streets). ! 

On page 2 of their brief, appellees categorically state that the 
principal bases for appellant's suit are, inter alia, that her property is 
not blighted and cannot become blighted, and (p. 4, 8) that the decision 
in Berman v. Parker, 348 U. S. 26 (1945) "applies to the facts of this 
case". Appellees throughout their brief consistently and confusedly 
refer to appellant's position in this manner, overlooking, or perhaps 
ignoring, appellant's principal contention in this respect,! that: it is not 
commercial property standing alone in the midst of a surrounding slum 





area (as in Berman) which is involved, but that it is the entire commer- 
cial area running back from the Maine Avenue waterfront, consisting of 


a Brief, p. 3: "This entire area is not a slum area -- this area is as 
beyond and outside of the area to the east where slums were found to exist." 
See also p. 15, 18, 20. | 





& 


14 contiguous city blocks of land and parts of 3 other blocks abutting on 
Maine Avenue, together with a 4 block school site, all of which asa 
solid, integrated area, are separate and apart from, outside of, and be- 
yond the actual limits of the area lying to the east which could lawfully 
be described as'a slum or blighted area subject to acquisition by the 
exercise of the power of eminent domain under the statute. 

As appellant has pointed out in her brief, the only property in this 
large and extensive commercially-zoned area which is not devoted to 
commercial usage is the four square block parcel occupied by the Jeffer- 
son Junior High School immediately facing appellant's property on the 
north, which is not to be disturbed, and two other parcels, also owned by 
the Government, and used as a fire station and an automobile inspection 


station respectively. 


REPLY TO ARGUMENT 


I, APPELLANT'S OBJECTIONS TO CONDEMNATION OF 
HER PROPERTY ARE LEGALLY SUFFICIENT. 


Introductory 
Appellees broadly contend that all of appellant's contentions as to 
the unlawfulness of appellees’ action, were settled adversely to appel- 


lant, in the decision in Berman v. Parker, 348 U. S. 26 (1954). As 
pointed out in appellant's principal brief, (p. 14 et seq) and as will be 


shown hereinafter, the situation in Berman v. Parker not only is dis- 


tinguishable from the situation now presented, but, by analogy, the 
opinion implies those limitations on the extent of the exercise of the ex- 
propriation action, which appellant contends apply here. 

Appellees in asserting their position, again refer to the issue as 
being keyed to the condition of appellant's individual property, whereas 
it is appellant’s contention that it is the many-block non-slum and non- 
blighted self-contained commercial area in which it is located, which is 
the basis of the issue, so that the rule of Berman with respect to apply- 
ing the block-by-block method of acquisition within a slum area instead 





5) 


of the "piecemeal approach, the removal of individual structures that 


were offensive",--by its very assertion, supports appellant's position 
| 


in this respect. | 


A. THE PROPERTY IS NOT BEING ACQUIRED FOR 
A VALID AND AUTHORIZED PUBLIC USE, 


Again on page 4 of their brief, appellees summarize their argu- 
ment with a statement "appellant's property is being taken in order to 
relocate Maine Avenue. That is a public use". That being the case, 
then appellees are in effect confessing error, because it is not within 
the power and authority of the Land Agency to exercise the power of 
eminent domain for the sole purpose of providing the Government of the 
District of Columbia with a street and in that respect the Redevelopment 
Land Agency Act of 1945, delegating to the Land Agency a limited au- 
thority to acquire slum or blighted land by eminent domain, has been 
arbitrarily and erroneously interpreted and construed by appellee to 
give the Land Agency powers which are not within its enabling act, but 
which Congress by specific authority can only give to the District of 
Columbia. The Commissioners of the District of Columbia haye no 
power to acquire land by condemnation except by express authority of 
Congress. Doherty v. Galliher, 58 App. D.C. 166, 26 F. 2d 538. 

In other words, if Congress felt it necessary and desirable to 
accomplish that which appellees state is the purpose in expropriating 
appellant's land along with all of the other privately owned coramercial 
land in this large waterfront area, then Congress need only to authorize 
the Government of the District of Columbia to acquire said land for the 
purpose of widening the existing Government-owned waterfront area by 
the relocation of Maine Avenue. This Congress has not done. : Thus, 
appellee lacks jurisdiction to act for such a purpose in its own name, 
and by arbitrarily assuming such jurisdiction, it is actually carrying 
out its patently visible intention of destroying appellant's right of prop- 
erty and right of relocation as a punishment for having forcefully and 
publicly denounced a scheme similar to that which, at least one other 


| 
| 
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court, has characterized as a real estate promotion. See Adams v. 
Housing Authority, City of Daytona Beach, 60 S. 2d 663 (also cited on 
page 9 of Appellees’ brief). 

Thus with appellees’ position firmly stated, the matter resolves 
itself into a question of basic jurisdiction and authority insofar as the 
right of the Land Agency to expropriate appellant's land and buildings, 
is concerned. 

"The very jurisdiction of appellee to act, or to exert power, de- 
pends upon the existence of basic or 'jurisdictional facts' which are, in 
effect, conditions precedent to the exercise of any power, and they must 
be found in the order of the Commission, else such order may be at- 
tacked and its validity impugned."" United States v. B& OR. Co. (1935) 
293 U. S. 454. 

The lack of such jurisdiction, thus becomes apparent in two re- 
spects: (1) the power to expropriate land for public use purposes does 
not extend into a large, non-residential area which forms a highly 
developed self-contained commercial community of its own, and in 
which none of the conditions of residential slums or blight occur and 
(2) such power does not extend to taking over the duties and exercising 
the powers inherent in the local government. 

In this connection, appellees contend (Br. 9, 10) that the use of 
portions of the redevelopment area for public streets and other public 
uses is expressly authorized by the Redevelopment Act, particularly 
Section 5-706(a), (b), authorizing the closing of streets and the sale or 
lease of such land. But that section starts out by stating: "After any 


real property in the project area shall have been acquired by the 
Agency, the Agency shall have the power to . . . transfer by deeds to 
the United States or to the District of Columbia . . . those pieces of 
real property which are to be devoted to public uses (other than public 
housing) such as streets, . . .". There can be no quarrel with such a 


provision, provided that the power to acquire private land has been 
lawfully carried out in the first place, within the limited purposes and 
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objectives of the Act, namely the elimination of slums or blighted areas, 
but here appellees admitted that there was no such purpose or objective 
insofar as the Maine Avenue waterfront area is concerned. Maine Ave~ 
nue, as the outer-most street in this portion of the District of Columbia, 
could not be "in the project area". ! 

It should be noted that no where in appellees' brief, and at no time 
during the progress of this matter, from its beginning to the present 
time, has there ever been any contention or any suggestion that either 
appellant's real property here involved, or the large solidly commercial 
area in which it is located, has the characteristics of a slum or is 
blighted, or is in any way offensive, or that any of the factors stated 
under the general purposes of the Act (5-701, D. C. Code, 1951 Ed.) 
exist which would make this area injurious to the public health, safety, 
morals and welfare. : 

As appellant has so vigorously attempted to show (Br. 15, et seq.) 
it is not what comes after, which is the criterion for the constitutional 
exercise of appellees’ power to seize private property under the theory 
of public use, but what must be the prevailing condition which enables 
Congress to delegate its police power over the District of Columbia | 
with relation to those things which are injurious to the public health, 
safety, morals and welfare. Even in Berman the Supreme Court recog- 
nized this principle when by way of obiter it stated: "Tt is within the 
power of the legislature to determine that the community should be 
beautiful as well as healthy, spacious as well as clean, and balanced as 
well as carefully patrolled". In other words, the Supreme Court, at 
least theoretically, approves the addition of aesthetic qualities” such 
as "beauty" when the old slum community is rebuilt (after lawful ac- 
quition of the land and demolition of the offending structures) in a 


fashion which eliminates the causes of slums and blight, aia healthy 


: But see Belovsky v. Redevelopment Authority, 357 Pa. 329, 54 h. 2d 277: 


"Aesthetic objectives are not sufficient to justify the exercise of the power of 
eminent domain." 
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as opposed to diseased, clean as opposed to filth, and carefully patrol- 
led as opposed to crime ridden. 

Appellees are most prolix in their citation of many state cases 
serving as authority for the proposition (Br. p. 13) that the assembly 
and clearance of the land accomplished the public purpose and the sale 
to private interests is purely an incident to the basic program; that 
public ownership is not required to continue for a longer time than is 
necessary for the accomplishment of the public purpose, and that (Br. 8) 
prior to the decision of the Supreme Court in Berman v. Parker, the 
highest courts of many states had upheld comparable redevelopment 


statutes and actions thereunder against contentions similar to those 


raised here by appellant. : 


Appellees cite first in support thereof, the case of New York City 
Housing Authority v. Muller, 270 N. Y. 333, 1 N.E. 2d 153 (1936), in 
which the Housing Authority had acquired properties contiguous on both 
Sides to the premises in question--having found to exist unsanitary and 
substandard housing conditions, (p. 153). However, that case held that 
the taking of private property to be devoted to the private use of another, 
even though for city redevelopment, is not, per se, a public use even 
when there is an incidental or colorable benefit to the public. It should 
further be observed that the New York State Legislature recognized the 
necessity for amending the State Constitution to insert the necessary 
language which would grant the Legislature extraordinary power to en- 
act a redevelopment act in the state permitting the acquisition of private 
land solely for redeveloping an area by private enterprise for low- 


$ It is significant that of the 97 cases cited in appellees' brief, 72 were cited 


to the Supreme Court by the same counsel in Berman v. Parker, leading to the 
conclusion that the court, having before it for study all of the State cases in 
which constitutionality was found for the limited police power purpose of slum 
clearance, --adhered to that principle and that alone, in its decision upholding 
the police power constitutionality of the D. C. Redevelopment Act of 1945. The 
13 later cases now cited by appellees (one of which is admittedly contra) as dis- 
cussed post p. 18, add nothing to this principle by extension, except to show that 
constitutional prohibitions arise when similar redevelopment agencies are au- 
thorized by statute to seize private property because of factors and conditions 
not related to slum clearance. 





income housing. The necessity for such an amendment* was recognized 
by the courts of New York in the cases of Murray v. LaGuardia, 291 

N. Y. 320, 52 N.E. 2d 884 (cited by appellee here, Br. p. 8); and Neu- 
field v. O'Dwyer, 79 N.Y.S. 53. This was done by Amendment 18 to the 
Constitution of the State of New York. | 





All of the other cases involving local land redevelopment pro- 
grams outside the District of Columbia follow this same pattern-- 
namely that a public use can be found in seizing slum lands and remov- 
ing offending structures, except that, as appellees have noted (Br. 9), 
three states (Florida, Georgia and South Carolina) have held similar 
acts and actions unconstitutional, and there has been no amendment of 
the State Constitutions to make lawful the transfer of seized lands to 
private interests. : 

It should further be noted that appellees' statement that the hold- 
ings of some State courts, like the Berman decision, have rejected the 
constitutional attack based upon the sale of the land to private interests, 





after assembly,--is not applicable here, except to the extent that appel- 
lees have misconstrued appellant's oft-repeated position--namely that 
where there is no valid statutory authority for the taking, any such 
taking becomes more tainted, when the land has been earmarked for 
transfer to a private promoter--as became the case under the original 
1952 plan when in 1954 the Webb & Knapp agreement was entered into 
by appellee, under which Webb & Knapp took over the responsibility of 
adding to the area, so as to make more desirable commercial land 
available for private commercial ownership and usage under their ex- 


clusive option, in exchange for such an exclusive option. 





* To same effect: See Herzinger v. City of Balto., 203 Md. 49, 98 A. 2d 87, 
92; Redfern v. Bd. of Comm. of Jersey City, 137N.J.L. 356, 59 A. 2d 641; 
and ‘Wilson v. Long Branch, 27N. J. 360; 142 A. 2d 837; State on inf, of Dalton, 


Atty. . Gen. v. Land Clearance Agency of Kansas City, 364 Mo. 974, 270 S.W. 


2d 44 and Land Clearance Redevelopment Authority of St. Louis v. St. St. Louis 
(Mo. 1954) 270 S.W. 2d 58--all cited by appellees. And also see: Opinion t to 


Governor, 76 R. I. 249; 69 A. 2d 531; Randolph v. Wilmington Housing Author- 
ity, ity, 139 A. 2d 476 (Del. 1958); and Crommett v. Portland, 150 Me. 217, 107 
A. 2d 841--all cited by appellee--wherein the respective opinions expressed 
doubts as to the constitutionality of provisions of the respective acts (not then 


under review by the court) which allowed use of factors other than slum clear- 
ance purposes. | 
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In Cincinnati v. Vester, 281 U. S. 439 (1930) the Supreme Court 
laid down certain rules with respect to what was called "excess con- 
demnation", and the Chief Justice, with no dissent, stated the principles 
of law to be: (1) "It is well established that in considering the applica- 
tion of the 14th Amendment to cases of expropriation of private property, 
the question of what is a public use is a judicial one". (p. 446); (2) 

". . .the power conferred upon a municipal corporation to take private 
property for public use must be strictly followed," and (3) "that a stat- 
utory requirement . . . is not met, as to property which it has proposed 
to appropriate in excess of that actually to be occupied in widening a 
street, by a general statement that such an appropriation is ‘in further- 
ance’ of the street widening and is 'necessary for the complete enjoy- 
ment and preservation of said public use’." 

Chief Justice Hughes pointed out: 'We are thus asked to sustain 
the excess appropriation in these cases upon the bare statements of the 
resolution and ordinance of the city council, by considering hypothet- 
ically every possible, but undefined, use to which the city may put these 
properties, and by determining that such use will not be repugnant to the 
rights secured to the property owners by the 14th Amendment." 

Actually, appellee has fairly stated the principles of law leading 
to a statement of the law of this case as contended for by appellant, when 
they assert (Br. 13) that: "Those decisions have in the main emphasized 
two considerations: First that the assembly (acquisition) and clearance 
of the land accomplish the public purpose and the sale to private inter- 


ests, is purely an incident to the basic program."' (Parenthesis and em- 


phasis supplied) -- when it is considered that the main, basic public 
purpose in the acquisition and clearance, is the removal of slums. 

And appellant is in entire accord with the generalized principles 
with respect to a determination as to public use cited by appellees from 
numerous authorities such as those quoted on page 10 of the brief as 
follows: "If the Federal Government under the Constitution, has power 


to embark upon the project for which the land is sought" (Barnidge v. 
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United States, 101 F. 2d 295, 298), and City of Oakland v. United States, 
124 F. 2d 295, 298, and: | 
"Once the object is within the authority of Congress, the means by 





which it will be attained is also for Congress to determine", (Berman 
v. Parker, supra.) | 

But each of the cases cited by appellee strongly supports appel- 
lant's contention that there must first be a clearly disclosed constitu- 
tional power enabling the legislature to authorize an administrative 
agency to embark upon the project for which the land is sought, such as 
the war-power (with which most of appellees’ cited federal cases are 
concerned) or the police power in the District of Columbia (with which 
Berman is concerned). Every case cited by appellee which has upheld 
the power of the Federal Government to condemn private land’ or the 
land of a municipality (always either directly or indirectly to be used 
for constitutionally-valid governmental purposes),--relates to the pur- 





pose of the acquisition. It takes nothing more than a normal reading of 
the Redevelopment Land Act of 1945 to establish that unlike appellees' 
broad statement (Br. p. 10) (that the Act "declares that the acquisition 
and assembly of real property and its leasing or sale for redevelopment, 





pursuant to a project area redevelopment plan, 'is hereby declared to be 
a public use’.") > --the act specifically states that the basic object under 
a constitutional purpose for the acquisition of private property, is the 
elimination of "conditions existing in the District of Columbia, --which 
are injurious to the public health, safety, morals and welfare". (Sec. 5- 
701 D. C. Code). And as is shown in appellant's principal brief (p. 19) 
the basic object and purpose in the enactment was to eliminate and 
prevent slums in the District of Columbia, the Act being referred to as 





a "slum clearance measure". Thus the justifiable "public use" for the 


accomplishment of which the power of eminent domain has been granted 


| 
° A legislative declaration that a certain use is a public one, may not be held 
conclusive by the courts: Block v. Hirsh, 256 U. S. 135, 154, citing Shoe- 
maker v. United States, 147 U. S. 282, 298 and Hariston v. 2, & W. R. 
Co., 208 U. S. 598--relied on by appellee. 
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appellee, is the removal of slums from an area. But first there must 
be a finding of the existence of a slum area and that the condemnee's 
property is within that area.° 

The Supreme Court in Berman clearly placed the horse where it 
belonged, before the cart, by stating: "Once (meaning what occurs first) 
the object is within the authority of Congress, the means by which it will 
be attained is also for Congress to determine". (Matter in parenthesis 
inserted). Ergo, the court says the object (slum clearance and preven- 
tion) is within the constitutional police power of Congress as applied to 
the District of Columbia and the means (in the sense of what comes after 
in an effort to attain prevention of recurrence), can be the use of private 
enterprise, as distinguished from continuing Government ownership and 
Government construction and operation of low-rent housing projects, 
which is the avowed secondary and incidental purpose of the Act. 

If, under all the rules of statutory construction, the ordinary mean- 
ing of words must be applied to the language of a statute, and the intent 
of Congress, as exemplified by the legislative history, must be examined 
to resolve any ambiguities or uncertainties, then there can be no ques- 
tion but what the sole and prime object of the Redevelopment Land Agency 
Act is to eliminate present and existing slums (also called "blighted" 
areas),° and to provide for new low-rent housing on the former slum 
land through the means of private enterprise. 


_ See appellees' allegation in the complaint in condemnation in #15, 028 (Pet. 
App. 3) that: "The public use for which this property is to be taken is redevel- 
opment of blighted property in the District of Columbia, the prevention, reduc- 


tion, or elimination of blighting factors or causes of blight and the elimination 


of substandard housing conditions and the communities in the inhabited alleys". 
The underscored language attempts to assert the basic "public use" purpose. 


The "redevelopment" purpose is "incidental". But there is no allegation that 
there has been any finding that the waterfront area in which appellant's property 
is located, qualifies as to "blighting"' factors or the causes of blight--or as sub- 
standard housing or being in an inhabited alley. 


"These redevelopment plans shall not only cover the uses to be made of the 
land, but also the maximum rentals which may be charged to tenants of the 
housing or the properties." H. R. 2465, 79th Cong. 2d Session. See also 
Berman v. Parker, 348 U. S. 31. 

° See: Dornan v. Phila. Housing Authority, 331 Pa. 209, 200 A. 834, post 
p. 26. 
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Actually, applying a common sense approach to the problem, the 
constitutionality of the Act as found by the Supreme Court in 3erman 





revolves around the slum removal objective and nothing more, for itis 
axiomatic that once a condemning authority has lawfully acquired land 
on the basis of a public use objective, including direct use and occupancy 
by the Government itself, there is no constitutional restriction on the 
later resale or lease of the land so acquired to private parties, assum - 
ing, of course, that there was no fraud or bad faith involved in the asser- 
tion of the public use authority under which the land was condemned 
originally. The Government, subject to legislative authority and restric- 
tions, may fairly dispose of any land which it owns. What the Government 
does with the land once lawfully acquired in carrying out an object within 
the authority of Congress, is separate and apart from a constitutionally 
valid statutory right to exercise the power of eminent domain to acquire 
it. And what the Government does with the land later is of no concern of 
the condemnee, unless an otherwise valid object has been so abhorted, 
(as here) by administrative arbitrariness and usurpation of power beyond 
that granted by the authorizing statute,--as to render the taking itself 
objectionable. i 

A classic example of the almost unrestricted right of Government 
to dispose of land owned by it, is shown by the recent case of Beistline v. 
City of San Diego, 256 F. 2d 421. There the city had filed a suit to con- 
demn the property for use as a municipal airport. The condemnee then 
voluntarily sold the land to the city, but sought to either get it back, or 
to obtain an accounting, when 9 years later the city is alleged to have 
sold the land at considerable profit to a private corporation. The court 
held on the authority of Reichelderfer v. Quinn, 287 U. S. 315, 323, that 
where a sovereign body acquires the property for a lawful purpose and 
afterwards changes its corporate mind and uses the property for a 
different purpose, even reselling it at a profit to a private concern- -a 
taking for private use is not thereby established. See also 18 Am. Jur., 
Eminent Domain, Sec. 124, p. 768) the former owners retain no rights 
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in the land and the public use may be abandoned). But the court in 
Beistline significantly stated that the "need for taking the particular 
land--is judged solely by the conditions existing at the time of taking." 
This latter pronouncement significantly brings into focus the en- 
tire problem presented in the case at bar, namely that at the time of the 
enactment of the Redevelopment Land Agency Act, there existed in the 
District of Columbia certain pockets of substandard and dilapidated 
dwellings which for the want of a better term, could be called slums or 
blighted areas, and that by the enactment, Congress under its constitu- 
tional police power over the District of Columbia (control by regulatory 
processes having proved inadequate and insufficient to remedy the evils, 
5-701 D. C. Code), authorized the total destruction of the structures in 
those slum areas, with the use of Government funds, either through pur- 
chase, or if that could be accomplished, by exercise of the power of 
eminent domain. And that was, and is the sole, complete and final ob- 
jective of Congress, insofar as assertion of the power to take is con- 


cerned. ° But Congress, in its wisdom as the legislative body governing 


the District of Columbia, set up a pattern as to what should be done with 
the slum land so acquired, namely the building of low-rent housing proj- 
ects thereon and set up the administrative procedures for the accom- 
plishment of this purpose, either by a separate public development com- 
pany or through the means of private enterprise. That Congress dis- 
tinctly separated the two phases of legislation is further exemplified by 
the restrictions of Section 7(g) (Sec. 5-706(g) ) that while the Agency 
may demolish any existing structure on land acquired by it, yet it may 
not itself build new structures thereon (Sec. 5(a)) D. C. Code 5-704(a), 
as was the case in the earlier Alley Dwelling Authority Act (now 
National Capital Housing Authority). 

Appellees have cited no case, state or federal, and none has been 
found, which would even remotely or by implication support appellees' 


? It certainly cannot be successfully argued that if Webb and Knapp, Inc. took 
their community remodelling plans (Government's Ex. A) to Congress, that 
Congress could then say: "O.K., we'll get you the privately owned land so you 
can build on it. ''--without anything else. aos 
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action in the situation here presented. | 

Berman, and most all of the state cases involving statutes similar 
to the D. C. Redevelopment Land Act of 1945 (except in Florida, South 
Carolina and Georgia) have held such restricted statutes constitutionally 
valid for the main public purpose of slum clearance. Those provisions 
of some state statutes which have expanded the slum clearance power 
into other categories, "diversity of ownership", "economic advantages", 
"defective design of buildings", etc., have been held to be of doubtful 
authority, except where a constitutional amendment has remedied the 
defect. : 

The validity of the statute upon one set of factors is immaterial, if, 





in its application to another situation, it results in invalidity. Denihan 
Enterprises v. O'Dwyer, 302 N. Y. 451, 99 N.E. 2d 235, 238 ay eminent 
domain case). 
From the 43 state cases cited by appellees (Br. p. 8, 9, 13, 14, 17, 
18, 24, 25) there emerges a fixed conclusion that the overwhelming weight 





of authority (except in Florida, Georgia and South Carolina where similar 
acts and actions have been held to be unconstitutional) ms supports the 
principle advocated by appellant, namely that the only statutory power 
granted by the D. C. Redevelopment Act of 1945 with respect to delega- 
tion of authority to exercise the power of eminent domain in keeping with 
the asserted purpose held constitutionally valid in Berman v. Parker, 


supra, is the removal and prevention of slums, i.e. the removal of causes 


found detrimental to the public health, safety, morals and welfare--and 
for no other purpose. | 


That there are two distinct purposes of such enactments, (1) the 
main and basic purpose, supplying constitutional validity to seize land 
(to remove slums as police power measure) and (2) the other, incidental 


° Adams v. Daytona Beach Housing Authority, 60 So. 2d 663 (Florida 1952); 
Atlanta Hou Housing Authority v. Johnson, 209 Ga. 560, 74 S.E. 2d 891 (1953) and 
Edens v. City of Columbia, 228 S. C. 563, 91 S.E. 2d 280 (1956). 
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purpose (to redevelop)--cannot be gainsaid. 11 The main purpose (or 

public use) of the plan is slum clearance and the disposition of the land ¢ 
by selling thereafter is incidental to that purpose. Papadinis v. City of 
Somerville, 331 Mass. 627, 121 N.E. 2d 714. "The clearance of 

the ‘blighted area' is use of property for purposes of public health, 
morals, safety and welfare.--The 'public use’ within the meaning of our 
constitution lies in the removal of breeding grounds for disease, juve- 
nile delinquency and other social evils. The determination of whether ond 
an area is 'blighted' or a 'slum' under the statute must rest upon facts + 
directly bearing upon the public health, safety, morals and welfare-- 
nor are public uses involved in correcting a condition from which an 
area substantially impairs or arrests the sound growth of the munici- 
pality or constitutes economic or social liability. The public use is 
found in the causes and conditions harmful to the public health, safety, 
morals and welfare." Crommett v. Portland, supra. . 

Appellees have divided their citation of 43 state cases on the point 
of public use and reviewability into those prior to Berman v. Parker, 
and those 13 cases subsequent to Berman v. Parker. 

All of these prior cases did not, as appellees contend, uphold '"'com- 
parable redevelopment statutes and actions thereunder, against contentions 
Similar to those raised here by appellant.” Actually, these cases in prin- ‘ 
ciple found constitutional the limited power under the statute for the au- 
thorized agency to exercise the purpose of ridding a community of slums, 
the theme being as in Berman that the existence of slums was detrimen- 
tal to the public welfare. When the question arose as to the addition of 
other factors, as has been noted previously, a number of state decisions 
questioned the constitutionality of those additional provisions which were 
not then before the court for review, and in other states a constitutional 4 
amendment became necessary to enlarge the scope of redevelopment 


a In their brief in Berman v. Parker, the attorneys of the Department of 
Justice, limited the application of the "public use" doctrine to the elimination 
and prevention of slums and slum conditions, categorically stating: "Under the 
Redevelopment Act, the public is served and protected by the clearance of slums, 
the prevention of their return and by the availability of low-cost housing". 

Brief for D.C. Revelopment Land Agency et al #22, Oct. Term 1954, p. 12. 
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laws, but the expansion of the power in those cases was specifically de- 


lineated in the statute in question, which is not the case with ‘ia to 
the District of Columbia Act. ! 
Of particular note is the case of Redevelopment oe y. Hayes, 
122 Cal. App. 2d 777, 266 P. 2d 105, cert. denied 348 U. S. 897, cited by 
appellee, in which the court stated: "Community redevelopment laws 





practically similar to our Act in other states in their slum clearance 
aspects, have been up-held with two exceptions"--the court thereupon 
citing practically all of the cases appearing in footnote 4 of page 8 of 
appellees’ brief. The California court quoted from the Schneider opinion 
in this jurisdiction (117 F. Supp. 705) that: "It behooves courts to be 
alert lest currently attractive projects impinge on fundamental rights." 
The California court further stated that; "Our decision is limited to 
questions of law based upon the assumption that the findings of the ad- 
ministrative agency involved in redevelopment programs are true. This 
decision in no wise bars a determination in a trial court of such issues 
of fact as may be properly raised in an attack upon an administrative 
proceeding." ! 

In David Jeffery Company v. Milwaukee, 267 Wis. 599, 66 N.W. 2d 
362, it was said: "It is the function of the court to decide whether the 
particular use for which the property is sought is public or private." 
To the same effect see Belovsky v. Redevelopment Authority, 357 Pa. 
329, 54 A. 2d 277; Zurn v. Chicago, 389 Ill. 144, 59 N.E. 2d 18; Gohld 
Realty Company v. Hartford, 141 Conn. 135, 104 A. 2d 365. | 

Of particular note is the observation in Redevelopment Agency v. 
Hayes, supra, that: "The validity of any final administrative order or 
decision may be inquired into in a proceeding for a writ of mandate." 
The dissent further pointed out that the California Code of Civil Proce- 
dure provides that the inquiry in such a case shall extend to questions 





whether respondent has proceeded without, or in excess of, jurisdiction; 
whether there was a fair trial; whether any prejudicial abuse of discre- 
tion--which is established if the respondent has not proceeded in the 
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manner required by law, the order or decision is not supported by the 
findings, or the findings are not supported by the evidence. 

The cases following Berman which appellees claim reject "in most 
instances every challenge to acquisition for redevelopment," -- hardly 


support this contention. 12 + 


For example, Babcock v. Community Redevelopment Agency, 148 
Cal. App. 2d 38, 306 P. 2d 513 (1957) involved provisions of the health 
and safety code which are not involved in the D.C. Redevelopment Land 
Agency Act, or in the many other similar state statutes whose consti- ’ 
tutional validity was up-held on the same basis as Berman v. Parker. 

In the California statute under challenge, the words "blighted area" 
are spelled out in detail to include existence of buildings and structures-- 
living, commercial or industrial--unfit, or unsafe--which are conducive 
to ill health, transmission of disease, infant mortality, juvenile delin- 
quency and crime, because of any one, or the combination of the follow- 
ing factors: (a) defective design or character of physical construction; 
(b) faulty interior arrangement and exterior spacing; (c) high density of 
installation and over-crowding; (d) light and air conditions; (e) age, 
obsolescence, deterioration, dilapidation, mixed character and shifting 
uses. It should be observed, that the court pointed out: 'In the present 
case there is no allegation of fraud, collusion, bad faith or abuse of 
discretion". | 

Fellom v. Redevelopment Agency, 157 Cal. App. 2d 243, 320 P. 2d 
884 (1958) follows Babcock v. Community Redevelopment Agency, supra, 
(although not specifically referring to that case), as to the constitutionality 
of the California Community Redevelopment Law, finding generalized sup- 
port therefor in Berman v. Parker. However the court even though com- 
menting on the constitutional validity of the provisions of the Act, closed e 
the opinion by stating the grounds alleged, may be raised by affirmative 


These citations appearing in the last paragraph of footnote 4, p. 9 of » 
appellees' brief, are here treated seriatim. 
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defenses in the eminent domain proceeding below./° But here again the 
California statute contains authority not granted in the D. C. statute. 
In Randolph vy. Wilmington Housing Authority, 139 A. 2d 476 (Del. 
1958) the situation was remarkably different, the court in citing Berman 
v. Parker, supra, held that the primary purpose of the Act is slum clear- 
ance and that redevelopment is a necessary consequence, going on to say: 
"But we expressly confine this holding (of constitutionality) to the sec- 
tions of the slum clearance Act before us--limited to those sections of 
the Act applicable to the facts presented--we have the very gravest doubt 
of the right of the state under our Constitution to condemn private prop- 
erty on the eight grounds which are set forth in the definition of a 
"blighted Area' above referred to, and which have no direct relation to 
public health, safety or morals." 
In People Ex Rel Adamowski v. Chicago Land Clearance Comm., 

14 Il. 2d 74; 150 N.E. 2d 792 (1958), the validity of the 1955 further 
amendment to the Illinois Blighted Areas Redevelopment Act of 1947,-- 
was upheld. The 1955 amendment merely extended to industrial use, the 
acquisition of "Blighted Vacant Areas" for residential purposes as pro- 
vided by a 1949 amendment. ''This court and other courts have repeated- 
ly held that the acquisition of a slum and blighted area and the removal of 
slum conditions is in, of itself a public purpose regardless of the use 
thereafter made of the property."" But see dissent: "Police power and 
eminent domain are distinct powers of government . . . and the require- 
ments for a valid exercise of the one differ from those which apply to the 
other . .. It is not enough to show a general relationship to public health, 
safety, morals or welfare. The inquiry relates, instead, to the proposed 
use of the property . . 'where there is simply a public interest, as dis- 
tinguished from a public use, the power of eminent domain cannot be 
exercised’. 18 Am.Jur.668, Eminent Domain, sec. 36." | 





= Here, the affirmative defenses asserted below (part of which are here raised) 
were summarily disposed of in the condemnation proceeding, and are now before 
this court in appellant's petition for extraordinary writ in #15,028. | 


1 
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People v. Chicago R.R. Terminal Authority, 14 Dl. 2d 230, 151 
N.E. 2d 311 (1958) involves solely the validity of the creation of a Rail- 


road Terminal authority, as a municipal or public body, with power to 
remove blighted conditions caused by antiquated terminal areas and re- 
develop same. ‘The Authority will own and operate the facilities.” 
Foltz v. City of Indianapolis, 234 Ind. 656, 130 N.E. 2d 650 (1955) 
involves an "Off Street Parking Act". The court held that use of munic- 
ipally owned property for off-street parking is a public use, if the mu- 
nicipality operates the property. Power of eminent domain cannot be 
granted to an individual or be exercised by the public corporation if its 
purpose is purely private or personal use. In comparing the private 
transfer provisions of the Off-Street Parking Law to the Indiana Re- 
development Laws or Slum Clearance Acts--the court pointed out that 
under the latter, "the public purpose or use had been consummated at 
the time the property is sold to private individuals."' The court in cit- 
ing Berman v. Parker, did so in context with the statement: "The case 
here is one requiring a continuing ownership or control over the prop- 
erty, more Similar to that exercised under the Housing Authority Acts-- 


in order to carry out their purpose and objective." a 

State v. Urban Renewal Agency of Kansas City, 179 Kan. 435, 296 
P. 2d 656 (1956): --held that over-all purpose of Urban Renewal Law to 
enable certain cities to take steps to eliminate slum and blighted areas 


which constitute a serious and growing menace injurious to the public 
health, safety, morals and welfare--is not unconstitutional. 

Despatchers Cafe, Inc. v. Somerville Housing Authority, 332 Mass. 
259; 124 N.E. 2d 528 (1955): The proposed action in converting a resi- 
dential area found to be substandard within the definition of the Act, into 
an industrial area was held to be within authority of officers in the ab- 
sence of any allegation that officers did not intend to carry out project 
for which land was to be taken. 


14 
Act. 


Berman, of course, did not deal with the National Capital Housing Authority 





21 


Bowker v. City of Wooster, 334 Mass. 422, 136 N.E. 2d 208 (1956): 
where slum clearance plan showed on its face that its dominant purpose 
was slum clearance. But the court's reference to Berman v. Parker as 
authority for the generalized statement that: "The improvement of the 
appearance and attractiveness of a project area has been recognized as 
a valid public purpose'’--is certainly not,standing alone, a eonrech state- 
ment of the law or the interpretation. | 

In Sorbino v. City of New Brunswick, 43 N. J. Super. 554: 129 A. 
2d 473 (1957), the court in applying the principles of constitutionality to 
Section 1 (slum clearance) of the Act prescribing conditions which had 
to be found before an area could be said to be "blighted" on substantial 
evidence, stated: "Similar legislation for the clearance of slums and re- 





development of slum areas--has been sustained against attacks on con- 
stitutional grounds."" Citing Berman v. Parker. The court went on to 

point out (p. 479) that the provisions of the 1947 Constitution, added fur- 
ther powers to this already existing inherent power to protect a public 
health, safety and welfare. | 

In Wilson v. Long Branch, 27 N. J. 360, 142 A. 2d 473 ribs) the 

court stated that the Blighted Area Act is specifically authorized by the 
1947 Constitution, containing specific approval and authorization of re- 





development projects, there being many factors other than slums in- 
volved to permit the application of the power of eminent domain. 

In Balsamo v. Prov. Redevelopment Agency, 84 R. I. 323, 124 A. 
2d 238 (1956) the constitutionality of the Act relating to slum blighted 
areas was upheld on the authority of Ajootian v. Prov. Redevelopment 
Agency, 80 R. I. 73, 91 A. 2d 21, in which it was held that the acquisition 
of private land constituting a slum blighted area to be cleared+-was for 
public purposes. However, in the 1956 case the court added: "tf the 
complainant's claim that the agency had exceeded its authority under the 
statute, a different question (of reviewability) would arise". | 


The contra case cited by appellees, namely Edens v. City of Co- 
lumbia, 228 S. C. 563, 91 S.E. 2d 280 (1956) contains probably the most 
| 
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critical analysis of the situation appearing in any of the many other state 
cases which are summarized in the opinion, including a criticism of 
Berman v. Parker, the court quoting from Crommett v. Portland, supra, 
as follows: "It is apparent that without the right of eminent domain the 
purposes of the (redevelopment) Act cannot be carried out. Accordingly, 
the constitutionality of the act may be tested by reference only--to the 
principles of the law of eminent domain". The South Carolina court, as 


did the dissent in People Ex Rel Adamowski v. Chicago Land Clearance 
Comm., supra, were of the opinion that police power and the power of 


eminent domain are two separable and distinct constitutional preroga- 
tives, each of which is subject to a different set of standards of inter- 
pretation. 

In the case of the District of Columbia the Constitution of the United 
States has not as yet been amended 15 go as to give to Congress the sweep- 


ing power to authorize the taking by eminent domain of any property what- 
soever that an administrative agency would like to acquire for the pur- 
poses of rebuilding a section of the District of Columbia by private in- 
terests. 

Congress has yet to say that it considers its police power to extend 
to the seizure of any private or non-offensive land anywhere within the 
District of Columbia merely for the purpose of "beautifying" the com- 
munity (a nebulous word of varied meanings), and Congress could not, 
under the Constitution as it presently stands, grant such authority, for to 
do so would be to exert unfettered power over the rights and privileges 
of the citizenry. 

Though the obligations of contracts must yield to a proper exercise 
of the police power, and vested rights cannot inhibit proper exertion of 
the power, it must be exercised for an end which is in fact public, and 
the means adopted must be reasonably adapted to the accomplishment of 
that end and must not be arbitrary or oppressive. Treigle v. Acme 
Homestead Asso., 297 U. S. 189, 197 -- Article I, Section 10, Clause 1 - 
United States Constitution. 


15 as was done in several states, infra, p. 9. 
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Article IV, Section 2 of the Constitution provides: "The citizen of 
each state shall be entitled to all privileges and immunities of the citi- 





zens in the several states". This protects the right to acquire personal 
property and to take and hold real estate. Ward v. Maryland, 12 Wall 
430. See also Mason v. West Branch Boom Company, 3 Wall, jr. 252. 
"To view a particular provision of the Bill of Rights with disfavor in- 
equitably results in a constricted application of it. This is to disrespect 
the Constitution." Ullman v. United States, 350 U. S. 422, 428, 429. 

As appellant in her principal brief has pointed out, there is no 
quarrel whatsoever with the principle that slums should be removed and 
that on the site thereof should arise a modern and healthy community, 
for appellant has sought an opportunity to participate in such redevelop- 
ment under the aegis and control of appellee Land Agency, but has been 
refused in favor of others having no present ownership interest in the 
land in the community. What appellant is objecting to, is the growth of a 
great and tutelary power within government, which without constitutional 


restriction and outside of constitutional power, seeks to abrogate the ob- 
ligations of appellant's contracts and to seize private property which is 
in no way violative of any mandate of law or regulation, and which is to 
be disposed of at the whim and caprice of those who own no land in the 
area, but who seek to create a political empire of their own, free from 

all restrictions of the Bill of Rights, and free from inspection by the 
constitutionally created judiciary--all under the theory that "father knows 





best'' and the end therefore justifies the means. | 
Statutes granting power of eminent domain should not be enlarged 

by implication, Cline v. Kansas Gas & El. Co., 260 F. 2d 271, 273. 
Power and its exercise require limitations to be attached, else 

there will be an unwanted rule by an unlimited force. Cf. Yiek Wo v. 


Hopkins, 118 U. S. 356. ! 
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B&C, THE ISSUE OF NECESSITY FOR THE TAKING IS 
SUBJECT TO JUDICIAL REVIEW AND THE CON- 
TENTION OF BAD FAITH OR ARBITRARY ACTION 
IS REVIEWABLE, 


A careful analysis of appellees’ position as demonstrated by the 
record and their brief, can, unfortunately, lead to only one sought-for 
contention, namely that the courts are powerless to examine into the 
questions presented here and to grant relief against arbitrary abuse of 
power and discretion, because, they state categorically, (Br. p. 4) that: 
"Under all the decisions, appellant's objections are legally insufficient", 1® 
and that (Br. 23) it is the law that the extent to which such property shall 
be taken rests wholly in the legislative discretion, subject only to the 
restraint that just compensation must be made. However, it is appel- 
lant's contention, as pointed out on p. 14 et seq., of her principal brief, - 


that the implications of Berman v. Parker, supra, do not, as contended 
by appellee, eliminate every issue of law and fact (outside the question 
of the amount of money to be paid), but merely related this single factor 


to the satisfaction of the condemnee's rights after there has been a 
judicial determination after objection, as to the lawfulness of the con- 
demnors' action. 

The weight of authority, including those cited by appellees, is that 
the courts have the power to determine whether or not there is a justi- 
fiable public use in the taking--and to examine into all questions involv- 
ing actions in excess of powers. 


"General judicial relief is available to one who 
has been injured by an act of a governmental official 
which is in excess of his express or implied powers. 
The District Court has not only jurisdiction to deter- 
mine its jurisdiction but also power to construe the 
statutes involved to determine whether the respondent 
did exceed his powers. If he did so, his actions would 
not constitute exercises of his administrative discre- 
tion and . . . judicial relief from this illegality would 
be available." Harmon v. Brucker and Abromowitz v. 
Brucker, 355 U. S. 579 at 581-2. 


16 But on page 36, appellees concede that: "A condemnation action may be 
defeated for want of constitutional or statutory authority." 
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Appellees place great stress (Br. 16) on the Supreme Court's af- 
firmance in Starr v. Nashville Housing Authority, 354 U. S. 916, of 145 
F. Supp. 498, on the authority of Berman v. Parker--appellees contend- 
ing that the summary affirmance by the Supreme Court impliedly dis- 
poses of the contention that a building which is in excellent structural 
condition and is not unsightly, unsafe or unsanitary, and which sits on 
land on the perimeter of the project area, may not be expropriated where 
it is not different from other properties not taken. An examination of the 
facts in the 3 judge District Court's constitutionality opinion does not © 
support this contention for the court found as a fact (#16): "The area in- 
cluded in the Capitol Hill Redevelopment Project is a slum and blighted 
area within the meaning of Chapter 114 of the Public Acts of Tennessee 
for the year 1945 and said area is a slum area anda deteriorated or de- 





teriorating area which is predominantly residential in character, within 
the meaning of Title I of the Housing Act of 1949, 42 USCA 61460", 1” 
The situation here is entirely different from that in Starr for here 
there has been no finding by anyone that the separate and remote large 
commercial area solidly extending over many city blocks immediately 
back from the Maine Avenue waterfront is "a slum and blighted area-- 
which is predominantly residential in character". Of stronger import is 
the preceding Capitol Hill Redevelopment Project case of Nashville 
Housing Authority v. Nashville, 192 Tenn. 103, 113, 237 SW 2d 946, in 
which the constitutionality of the Nashville Housing Authority Act was 
sustained, the highest court of Tennessee referring to its previous de- 
cision with respect to the Nashville Housing Authority law and stating 
that: "The fundamental purpose of both these acts (including’ the urban 
redevelopment law involved ia Starr v. Nashville Housing Authority) was 
the same, namely the clearance of slum areas". The court quoted from 
Dornan v. Philadelphia Housing Authority, 331 Pa. 209, 200 A. 834 that: 


There has been no case cited, and none can be found under the many Slum 
Clearance and Redevelopment Land Acts, comparable to the D. C. Act, which 
approve the acquisition of "good-condition" structures, except ie they are 
located within a slum area under the "block" theory. 
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"In the case of the Urban Redevelopment Law the operation of clearing 
and rehabilitating the 'slums’, (are) now called "blighted areas'". The 
Tennessee court went on to say that the public purpose of the Act of 1945 
which justified the grant and exercise of the sovereign right of eminent 
domain was "slum clearance" by the acquisition of "blighted areas" and 
that "we further find that the disposition of the property after its acqui- 
sition and slum clearance, is incidental to that primary public purpose.” 
Consequently the Nashville Housing Authority Cases (both cited by appel- 
lees), lend additional support to appellant's contention as stated in the 
principal brief (p. 16) and reiterated here, that it is the power to take 
which is the crux of the situation and not the "incidental" purpose (orig- 
inally thought to be rebuilding, possibly bry private enterprise, with low 
rent housing in the District of Columbia) 18 of disposing of, or using the 
lawfully acquired land for a new housing project. 

But practically all of the other cases cited by appellee where a 
slum clearance act has been concerned, revolve around the constitu- 
tionality of the enactment--not the manner in which the act is admin- 
istered and enforced by the administrative agency, as here. So that 
aside from the right to judicial determination of the public use question 
there here arises a specific factual situation involving those questions 
which go directly to misapplication of the statute, misinterpretation of 
the limits of power and authority delegated, misuse, abuse or unlawful 
assumption of power not authorized--all subject to judicial review and 
correction, as in any other case where officials of the government ex- 
ceed or misapply their delegated powers. That is the function of the 
courts, regardless of whether the challenged acts are called arbitrary, 
capricious, unwarranted, abuse of discretion, or any other characteriza- 
tion which means without warrant in law or clear error. 


= No explanation can be found for appellees' exemption from taking of numer- 
ous parcels within the slum area such as Law House at 6th & N Streets; Barney 
House at 4th & N Streets St. Dominick's Church at 6th & GSts.; Wheat-Row Houses 
at 4th & N, and others--as shown on plat of Area C (J. A. 18). 
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The conflicting contentions of the parties here, are further nar- 
rowed to a significant level of understanding the problem, when through- 
out appellees’ brief and in the various decisions upon which appellees 
rely, there is clearly enunciated the rationale of an "area" treatment of 
the problem of slum removal, and the subsequent redevelopment of an 
"area". Appellees argue against themselves, when they say that the 
condemned area need not be limited to the existing slums, when in the 
same context they incorrectly insist that appellant's position would con- 
fine Congress to the destruction of existing slums leaving replacement 
to haphazard will and uncertain finances of the various property owners, 
and that because "appellant's property is near the perimeter of the proj- 
ect area--does not require exclusion of it''. Nothing is further from the 
fact, except that all of the pertinent authorities support appellant's posi- 
tion that Congress has confined the Land Agency to the destruction of 
existing slums and the Supreme Court has interpreted this power to in- 
clude an area treatment rather than a house-to-house treatment. Ap- 
pellees then go on to State that the judgment in that regard--the extent 
of the acquisition necessary to redesign a blighted section of the city-- 
was given by Congress to the District Commissioners, citing Section 6(b) 
of the Act. But even though appellee has limited this theory to “blighted 
section" and it is assumed that a fair and reasoned determination will be 
made somewhere along the line that the section selected is actually 
“blighted"'--there is nothing in the provision cited which would give the 
Commissioners or any other agency, including appellee, the power to 
simply redesign a non-blighted area or section and then invoke the power 
of eminent domain to carry out the design. | 


The word area as used in the Redevelopment Land Agency Act of 


1945 relates to a "project" area "as an appropriate unit of redevelop- 
ment planning.'' That is something for the future after land has been 
validly acquired, but for land acquisition purposes the "general purposes" 
opening section of the statute refers to areas in the sense of: conditions 


existing in the District of Columbia with respect to substandard housing 








' 
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and blighted areas, including the use of buildings in alleys as dwellings 
for human habitation, (which) are injurious to the public health, safety, 
morals and welfare". There must be a realistic approach to the exact 
meaning of the words used, and as to what is an "area" qualified for 
governmental acquisition. It certainly cannot mean that a slum area 
can be extended by administrative whim and caprice into an "area" where 
no such conditions exist. The word in the sense and meaning given by 
Congress, namely a "slum" area relates to physical qualities as a sur- 
face measurement or enclosed space (Macmillan's Modern Dictionary). 
In this case the area subject to acquisition is enclosed within clearly de- 
fined limits, namely the outer-most limits of a section in which there is 
a predominance of substandard housing and alley dwellings qualifying as 
slums. Anything outside that outer-most limit where there are no such 
conditions existing and where, by the very nature of the land use, there 
could be no structures which would possibly qualify as substandard 
housing, etc., in the future, is not subject to the expropriation jurisdic- 
tion of appellees. And that is the situation here. 

Appellees argue that necessity or expedience of the taking of pri- 
vate property after it has been determined to be a public use, is not a 
judicial question, and that "necessity" also means "expedient, advan- 
tageous, desirable and advisable"’. 19 But all of these factors relate not 
to the right to take, which is clearly a judicial question, but to the ques- 
tion of what the condemnor hopes or expects to "use" the property for 
and, therefore, regardless of the need or the desirability, etc., for the 
property as a political factor, that desire or need evaporates if there is 
no constitutionally valid statutory power authorizing the taking. In other 
words, if the use for which the property is sought is not a public one or 
there is no statutory power validly authorizing the taking for "public use" 
the need becomes mere political whimsy. As was said in New York City 


? 


+3 

Cf. There have been provisions that the necessity of a taking shall be a judi- 
cial question, that the courts in deciding whether a use is public shall not be in- 
fluenced by a declaration of the legislature. 18 Am.Jur. 85, p. 634. 


Ci 
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Housing Authority v. Muller, 270 N. ¥. 333, 1 N.E. 2d 153 (supra) cited 
by appellee: "It is true that the legislative findings and the determina- 
tion of public use are not conclusive on the courts". | 


Appellee seeks to avoid judicial review in such cases because they 
contend that appellant is seeking to have the court examine the boundary 
lines and thus review the necessity for the taking. In speaking of '"tbound- 
ary line" appellees are speaking of an imaginary line which they have en- 
visioned as the extent of their authority to take. Lines in this case mean 
nothing. It is an area which is involved, or better stated, two areas, one 


a slum area and the other a highly developed large commercial area or 
community, outside of the limits of the first area. That appellee might 
believe that it is necessary, desirable, expedient, and advantageous to 
also have the second area for something other than a housing project, is 
of no moment when they lack jurisdiction over the second area and have 
no power to acquire it, and that is the rationale of all of the judicial deci- 
sions on appropriateness of the use to which validly acquired property is 
to be put, all of which merges into the basic fundamental rule of law that 
there must be constitutionally valid statutory authority to take. 

"If the authorizing statute limits the amount of land that can be con- 
demned for a particular use the statutory limit of course restricts the 
area that can be taken". 18 Am. Jur. 8109, p. 736. Citing Joslin Mfg. 
Co. v. Providence, 262 U. S. 668. 





"The condemning agency cannot take more than the ares ao) 
but it may take less.” -- (18 Am.Jur.109, p. 736), citing Joslin v. Provi- 
dence, supra. 

"It is a general principle that the legislature cannot authorize the 
taking of property in excess of that required for the public use, such ex- 
cess to be sold or devoted to private use." (18 Am. Jur. 8110 p. 737, 
Citing Cincinnati v. Vester (CCA 6th) 33 F. 2d 242, affirmed in 281 
U. S. 439, supra. ! 

Thus every other collateral factor, such as engineering questions 
involved in the selection of the site, are of no import, if there exists a 
lawful right to take. | 
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Appellant does not, as appellees infer, contend that there must be 
an administrative record with findings as to each parcel, similar to those 
in quasi-judicial proceedings of administrative agencies. Reverting 
again to the factor of area determination, it is appellant's premise that 
administrative agencies who are given power to expropriate a citizen's 
property, whether it be one parcel standing alone such as in the many 
cases cited by appellees with respect to the taking of land for a direct 
public use, or an entire area,--the decision to take must be based upon 
reasoned conclusion derived from a true set of facts supported by sub- 
stantial evidence, and the decision must be free of any errors of law. 

In the instant situation, a report was made by the District Commis- 
sioners (J.A. 66) which applied to an area of southwest Washington, des- 
ignated as residential (4,283 dwelling units). This was based upon evi- 
dence establishing the physical conditions of the dwellings and housing 
structures within that residential area. There was no evidence, (1) that 
there were any residential properties within the large self-contained 
commercial area between the residential section and the Potomac River, 
so that any finding of fact as to conditions in the residential area did not, 
and could not, apply, and (2) there was uncontradictable, over-whelming 
evidence before the Commissioners in the form of the government's own 
documentary evidence that there exists a large, extensive, non-residen- 
tial and solidly commercial area (in which appellant's property is located) 
which did not qualify for taking under the powers granted by the Act. But 
notwithstanding this the Commissioners heeded the importunities of non- 
land owners who had much to gain for themselves by the adoption of the 
plan, and literally threw in the non-includable area for replanning. It is 
that action which appellant contends is a deprivation of the right to the 
administrative safeguards necessary to protect the citizens from an 


arbitrary deprivation of their property. Cf. Schachtman v. Dulles, 96 
U.S. App. D.C. 287, 225 F. 2d 938. 

As was said in Siegel v. United States (D.C. N.Y. 1949) 87 F. Supp. 
555: "The functions of courts in matters involving administrative action 
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in which Congress has not expressly provided for judicial review, is not 
one of review but is essentially one of control to keep an administrative 


>| body within statutory authority; and where equity powers of the court are 

properly invoked by a clear showing that an administrative officer acted 

* in excess of jurisdiction conferred, appropriate relief may be obtained." 
- 


Agency's finding must be sufficiently definite to permit courts to 
perform task of judicial review. Greensboro Highpoint Airport Author- 
ity v. C.A.B., 97 U.S. App. D.C. 358, 231 F. 2d 517. ! 

See also N.L.R.B. v. Capital Transit Co., 95 U.S. App. D. Cc. 310, 
221 F. 2d 864. | 

"Especially must we be sensitive to the citizen's rights where the 





proceeding is non-judicial because of 'the difference in security of judi- 
cial over administrative action'." Ng Fung Ho v. White, 259 U. S. 285. 





", . vit may be safely said that the courts of the various states 
would feel bound to interfere to prevent an abuse of discretion delegated 
by the legislature by an attempted appropriation of land in utter disre- 
gard of the possible necessity of its use or when the alleged purpose is 
to cloak some sinister scheme." 18 Am. Jur. 8107, p. 734, citing line | 
of state decisions. | 
i 

Il. APPELLANT IS ENTITLED TO RELIEF IN DECLARATORY 
JUDGMENT RESPECTING HER CLAIM TO PREFERENTIAL 
TREATMENT OR PRIORITY OF RIGHT IN OBTAINING A 
PARTICULAR TRACT TO DEVELOP IN THE AREA. 

Appellant further has no quarrel with the principle that the con- 
demning agency, after valid acquisition of land, can sell or lease same 
to private concerns for redevelopment in accordance with the terms, 
provisions and specifications placed upon such new use by the conditions 
of the redevelopment plan and contractural restrictions of covenants im- 





4 posed upon the purchaser or leSsee by the Land Agency,--except that ap- 
4 pellant does challenge the interpretation placed upon their authority by 
appellee with respect to the right of a displaced property owner to be 
y accorded something more than a sum of money for the land taken. Ap- 
pellee, in its denial of the application of the 1958 amendment of the act 
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(granting priority of relocation to a displaced business concern) has 


effectively indicated that landlords have no standing and should be given 
no consideration. This doctrine, namely the destruction of landlords as 
a class, was years ago advocated by Henry George in his book, "Prog- 
ress and Poverty", and in his campaign for Mayor of New York against 
Theodore Roosevelt on a single tax platform, namely, tax all landlords 
100%. Support for this doctrine can also be found in the writings of Karl 
Marx, the forerunner of modern socialism, particularly in his book 
"Das Kapital" from which derives the major principles of modern-day 


communism. 


i. PROCEEDINGS DO LIE TO ENJOIN THE FILING OF A 
FEDERAL CONDEMNATION ACT. 

Appellees in referring to the several steps which have led to this 
appeal and to the filing of a petition for extraordinary writ in #15,028, 
say that this case illustrates the burden and the error of this method of 
proceeding because appellant's objections and defenses may be stated in 
the condemnation action. This appellant has done but the issues thereby 
raised as to lack "of constitutional or statutory authority" have been 
summarily disposed of by the condemnation court. Her property rights 
are in current jeopardy under the faulty declaration of taking filed in the 
case, and her right to relocate and apply her property for that purpose, 
has been defeated. 

The disposition of the two actions now before the Court on the 
merits, would certainly dispel appellees’ prediction that appellant's con- 
tentions against the validity of appellees' actions in both cases, will con- 
tinue to be litigated by the filing of an appeal from a final judgment of 
condemnation. 

Appellees' argument in this respect rather supports a common 
sense approach to a disposition based upon substance and not form. This 
court has ample power and authority to so act,--Rule 1 of the Federal 
Rules of Civil Procedure dictates "the just, speedy and inexpensive 
determination of every action." 
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If as appellees concede (Br. p. 36): "A condemnation action may 
be defeated for want of constitutional or statutory authority"- -then it is 
in the public interest to speedily determine the questions presented, for 
unlike in an ordinary condemnation action, where there is no interfer- 
ence with property rights, unless and until a final judgment in condemna- 
tion is entered and paid,--here the declaration of taking filed in the ac- 
tion, for all practical purposes, immediately destroys all rights of 
ownership and nothing remains to be determined except the amount of 
compensation. But if the action is unlawful from its inceptian, a speedy 
determination to that effect, would result in marked saving in public 
money, before heavy damages accrue for the unlawful taking. 


Respectfully submitted, | 
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HORACE J. DONNELLY, JR. 


730 - 15th Street, N. W. 
Washington5, D.C. | 
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STATEMENT OF QUESTIONS PRESENTED 


1, Whether appellant’s property on Maine Avenue in 
Southwest Washington may be condemned for inclusion in 
the redevelopment of that area over her contentions that the 
acquisition is not for a valid or authorized public use, is not 
necessary, and is arbitrary and in bad faith. 

2. Whether, under the Redevelopment Act which provides 
that displaced “business concerns” shall have a priority of 
opportunity to relocate in the area and which permits the 
Redevelopment Land Agency to accept deposit of property 
against the purchase price of other property in the area, ap- 
pellant has a priority of right over her tenant, Hogate’s Res- 
taurant, to obtain a particular tract to develop in the area. 

3. Whether appellant may be permitted to litigate her ob- 
jections to condemnation of her property in this action for 
declaratory judgment and injunction instead of in the con- 


demnation action. 


(I) 
503957. 
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STATEMENT 


Appellant is the owner and lessor of the property (Square 
S-415) on Maine Avenue, SW., Washington, D.C., which in- 
cludes Hogate’s Restaurant. That parcel has been included 
in Area C of the redevelopment plan for Southwest Washing- 
ton under the District of Columbia Redevelopment Act of 
1945, as amended, 60 Stat. 790, D.C. Code (1951), Sees. 5-701 
to 5-719. Under the plan, Maine Avenue will be relocated by 
moving it inland through appellant’s property in order to pro- 
vide a wider waterfront (J.A. 18, 35). 

Appellee, District of Columbia Redevelopment Land 
Agency, has been directed by the Commissioners of the Dis- 
trict of Columbia and the National Capital Planning Com- 
mission to acquire the property for that purpose (J.A. 60). 
_ Negotiations to purchase having been unsuccessful, it became 
| necessary to invoke condemnation as provided by the Act. 

_ Prior to the filing of a condemnation complaint, however, 
| appellant instituted the present action on October 9, 1958 (J.A. 
503957—59———-2 (1) 
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3). In it she sought a declaratory judgment that inclusion 
of her parcel in the redevelopment plan was void; that acqui- 
sition by condemnation was unlawful; that, under any valid 
redevelopment plan, she, as a property owner in the area, has 
a priority of right to relocate in the area in preference to her 
lessee or to any persons or concerns not displaced from the 
area; ‘and that the Redevelopment Land Agency is required to 
accept her land as a deposit against the purchase or lease of 
other land in the area (J.A. 12-13). In addition, she asked 
that the Redevelopment Land Agency and the Attorney 
General of the United States be enjoined from instituting 
condemnation proceedings to acquire her property (J.A. 14). 

The principal bases for her suit are that her property is not 
blighted and cannot become blighted so that it is beyond the 
scope of the Redevelopment Act; that an original plan in 1952 
which did not move Maine Avenue was changed in 1956 il- 
legally and in bad faith; and that, under provisions of the 
Act permitting exchange of properties within the area and 
requiring a policy to give priority to displaced “business con- 
cerns” in disposing of area property, the Redevelopment Land 
Agency is compelled to accept her land in exchange for a par- 
ticular site of her selection in preference to her lessee (“Ho- 
gate’s’”’) or others. 

On the same day, appellant filed a separate application for 
a temporary restraining order and injunction pendente lite 
prohibiting the filing of a condemnation complaint (J.A. 25- 
26). The appellees, on October 29, 1958, moved for summary 
judgment. A hearing was had before Judge Tamm on No- 
vember 14, 1958, at which numerous exhibits concerning the 
administrative planning were presented and discussed (J.A. 
318-367)? On November 18, 1958, the district court entered 
an order granting appellees’ motion for summary judgment, 
dismissing the complaint and denying appellant’s motion for 
preliminary injunction (J.A. 370-371). However, by separate 
order on the same day, the court required maintenance of the 
status quo for a period of 10 days during which appellant could 


+Since these are set out in order to complete the argument (infra, pp. 
25-36), in the interest of avoiding repetition, they are not detailed here. 
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apply to this Court for a stay of proceedings pending appeal 
(J.A. 371). 

Appellant filed notice of appeal on November 24, 1958, and, 
thereafter, asked this Court to enjoin or stay institution of 
condemnation proceedings pending appeal. Following a hear- 
ing, this Court denied the application by order of December 
18, 1958. 

Thereafter, on December 19, 1958, a condemnation com- 
plaint and declaration of taking were filed in the district court 
by the Redevelopment Land Agency to acquire 10 parcels in 
the southwest project, including Parcel 2080 (the same as 
S—415 involved here) and Parcel 1630, both owned by appel- 
lant (Pet. App. 3-12). A motion for an order for delivery 
of possession by March 2, 1958, was also filed (Pet. App. 12). 
Appellant answered the complaint raising, for the most part, 
the same objections to the taking as she raised in the present 
case (Pet. App. 12-18). She also opposed surrender of pos- 
session (Pet. App. 20). Following a hearing, the court (Judge 
McGuire), on February 4, 1959, filed a Memorandum to the 
Clerk granting possession as of March 2, 1959 (Pet. App. 
35-36) .* 

Appellant moved for a rehearing (Pet. App. 37). The Re- 
development Land Agency moved, alternatively, for judgment 
on the pleadings, for hearing and determination of the right to 
condemn, or for summary judgment as to Parcels 1630 and 
2080 (Pet. App. 43). Following a hearing on these matters, 
the court affirmed its ruling for surrender of possession and 
granted Redevelopment Land Agency’s motion for summary 
judgment (Pet. App. 58, 60-61). 

Appellant then moved for an order under Rule 54(b), F.R. 
Civ. P., “supplementing the court’s order of March 6th, 1959, 
granting summary judgment as to plaintiff's nght to condemn 
and take Parcels 1630 and 2080, by directing the entry of a 


2 As will be shown, 2 petition to this Court for an extraordinary writ in 
that case has been consolidated for hearing with the present appeal. The 
record references which appear as “Pet. App.” are to petitioner’s printed 
appendix in that case (C.A.D.C. No. 15,028). 

* By informal agreement of counsel at the court’s request, actual physical 
change of possession was delayed to May 1, 1959. 














4 


final judgment thereon, with an express determination that 
there 'is no just reason for delay” (Pet. App. 61-62). The 
motion was denied for the reason that said Rule did not author- 
ize the court to make its ruling on the validity of the taking 
final and appealable (Pet. App. 62-63). 

Appellant then filed in this Court on March 24, 1959, a Peti- 
tion for Extraordinary Writ (C.A.D.C. No. 15,028), seeking 
review and reversal of the orders of the district court granting 
the summary judgment and requiring surrender of possession. 
By order of this Court dated April 3, 1959, that case was con- 
solidated with the present appeal (No. 14,820) for hearing. 


STATUTES INVOLVED 


The statutes involved are set forth in an appendix to this 
brief, infra, pp. 39-49. 


SUMMARY OF ARGUMENT 


I 


The contentions of appellant that there is no authority to 
condemn her commercial property for inclusion and use as a 
street in the redevelopment of Southwest Washington, under 
the District of Columbia Redevelopment Act of 1945, on the 
grounds that such action is unconstitutional (lack of due proc- 
ess and not a public use), unnecessary, arbitrary, capricious 
and in bad faith, were settled adversely to appellant by the 
rulings in Berman v. Parker, 348 U.S. 26 (1954). That deci- 
sion applies to the facts of this case and restates principles 
long-settled in federal condemnation cases which have always 
ultimately defeated the types of challenges raised here. Rul- 
ings by the highest courts of many States under similar rede- 
velopment statutes are in accord. Under all the decisions, 
appellant’s objections are legally insufficient so that the sum- 
mary judgment below is correct. 

A. Appellant’s property is being taken in order to relocate 
Maine Avenue. That is a public use. It is not being taken 
to be leased or sold to a private developer. Even so, argu- 
endo, that would be a valid public use. Congress has ex- 
pressly authorized and favored such action and declared it “to 


ae ie elle Ee Oe 
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be a public use.” That determination is nearly immune from 
judicial scrutiny. Moreover, as Berman decided: “The public 
end may be as well or better served through an agency of pri- 
vate enterprise than through a department of government— 
or so the Congress might conclude.” Public use has never 
been restricted to physical occupation by the public. Also, 
conditions are imposed which run with the land. and, thus. 
continue to serve the public use. 

B. Appellant’s contentions that her property is not “hous- 
ing”, is not a slum and cannot become blighted are not review- 
able. The necessity, expediency or extent of a taking are 
legislative not judicial questions. As stated relative to com- 
mercial property in Berman: “Property may of course be taken 
for this redevelopment which, standing by itself, is innocuous 
and unoffending. * * * It is not for the courts to oversee the 
choice of the boundary line nor to sit in review on the size of a 
particular project area.” Congress announced that the rede- 
velopment “cannot be accomplished unless it be done in the 
light of comprehensive and coordinated planning of the whole 
of the territory of the District of Columbia” and that “obsolete 
lay-out” is a distinct criterion for redevelopment. The Act 
contemplates and authorizes replanning on a “project area” 
basis. That means entire neighborhoods, districts, or vicini- 
ties. It is not limited to existing slums or private dwellincs. 
The intention is to prevent recurrence of blight by replanning 
to eliminate overcrowding of dwellings, the lack of parks, 
improper thoroughfares and recreational areas, lack of light, 
outmoded street patterns, obsolete lay-out, ete. As said in 
Berman: “Tf owner after owner were permitted to resist these 
redevelopment programs on the ground that his particular 
property was not being used against the public interest, inte- 
grated plans for redevelopment would suffer greatly. The 
argument pressed on us is, indeed, a plea to substitute the land- 
owner’s standard of the public need for the standard prescribed 
by Congress.” 

C. The contention of bad faith or arbitrary action is merely 
an aspect of the issue of necessity and is not reviewable. To 
our knowledge, there has never been a final federal condemna- 
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tion case which has sustained a challenge on this ground. That 
is because such contentions are invariably, as stated in Berman, 
merely attempts to have the courts “reappraise” the “wide 
variety of values” behind the administrative decision and sub- 
stitute the court’s opinion for that of the administrative official. 
Such is the situation here. 

In exact accord with the Act, the National Capital Planning 
Commission submitted the boundaries and redevelopment plan 
to the District Commissioners. The latter held the public 
hearing required by the Act. Appellant’s counsel was heard 
and submitted an exhibit in opposition. The Commissioners, 
in 1956, approved the plan which set forth sound reasons for 
relocating Maine Avenue. Thus, the Redevelopment Land 
Agency is now undertaking, as required by the Act, to acquire 
the property by condemnation. 

Appellant’s contention that a 1952 survey area plan, which 
embraced appellant’s property but did not move Maine Avenue, 
was changed erroneously and in bad faith is without support- 
ing substance in law or fact. That plan was not a final one 
with legal force or effect. Moreover, by express terms of the 
Act, even a final plan, approved by the Commissioners after 
publichearing, may be modified. Affidavit by her counsel that 
he was told that the new plan, relocating Maine Avenue, re- 
moved her previous objections to the taking (allegedly not a 
public use—because being turned over to a private developer) 
is not' evidence that the change was for that purpose. The 
change was for numerous other stated and sound reasons. 
Appellant was not denied due process at the hearing before the 
Commissioners (lack of cross-examination) because it is settled 
that selection of property for a federal project does not require 
due process. The Administrative Procedure Act was not appli- 
cable to the hearing because it was not an “adjudication” in 
the sense of that Act and because proceedings before the Dis- 
trict Commissioners are expressly exempted from it. 


II 


Appellant objects to consideration which has been given to 
@ proposal by her tenant (“Hogate’s”) to purchase and rede- 
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velop another portion of the project area. No final decision 
in that respect has been made. Even so, appellant has no 
standing. The Act provides that the Redevelopment Agency 
“shall establish a policy which in its judgment will provide, 
to business concerns which are displaced from a project area, 
@ priority of opportunity to relocate” in the area. There is 
nothing therein which prevents consideration being given to 
“business concerns” such as Hogate’s. There is nothing giv- 
ing priority to a landlord over its “business concern” tenant. 
Moreover, as with the provision to assist relocation of dis- 
placed families, the emphasis is upon occupants, not real estate 
operators, mortgagees, landlords, or other investors who are 
not in occupancy. Appellant is not aided by another pro- 
vision which states that “the Agency may accept” deposit of 
a landowner’s acquired property against another parcel in the 
area. 


III 


The Court should rule that the present action for declara- 
tory judgment and injunction is not the proper method for 
litigating objections to condemnation of property. In the Re- 


development Act Congress has expressly provided condemna- 
tion proceedings and the rules thereof. All “objections and 
defenses to the taking” are to be raised by answer in that 
proceeding. That remedy is adequate. There is no warrant 
for the burden of a multiplicity of suits concerning the same 
contentions which this case well illustrates. 


ARGUMENT 


I 


Appellant’s objections to condemnation of her property are 
legally insufficient 

Introductory.—Appellant sought in this action a declara- 
tory judgment that condemnation of her property is unlawful 
and an injunction to prevent the filing of a condemnation 
action. The district court denied the relief sought. This 
Court, by order of December 18, 1958, after a hearing, denied 
appellant’s application for a stay or injunction prohibiting 
condemnation pending appeal. Accordingly, the condemna- 








tion suit has been instituted and has proceeded to summary 
judgment sustaining the validity of the taking and ordering 
the transfer of possession. Appellant has filed in that action 
a petition to this Court (No. 15,028) for an extraordinary writ 
under 28 U.S.C. sec. 1651 seeking ultimately a ruling that the 
condemnation of her property is unlawful. The present appeal 
(No. 14,820) and that petition (No. 15,028) have been con- 
solidated for hearing by order of this Court. 

The issue basic to both cases under the same law and facts 
is the legal validity of the taking of appellant’s property. Ap- 
pellant urges that her property is neither a slum nor blighted 
so that inclusion of it in the redevelopment area and the con- 
demnation of it for that purpose is arbitrary, capricious, in bad 
faith, unnecessary, an excessive taking, without authority of 
Congress and unconstitutional (being without due process and 
for use by a private developer). We submit that all of those 
contentions were settled, adversely to appellant, in the decision 
of Berman v. Parker, 348 U.S. 26 (1954). Since that decision 
is squarely in point, the remainder of part I of this brief will 
merely demonstrate that it applies to the facts of this case and 
show that it stated principles long-settled in federal condem- 
nation law which have always ultimately defeated the types of 
challenges raised here. 

Appellant’s numerous challenges to the taking fall into three 
general categories; namely, public use, necessity, and bad faith 
or arbitrary action. It can readily be demonstrated that all 
her contentions are legally insufficient and that, thus, the sum- 
mary judgment below is correct.* 


*Prior to the decision of the Supreme Court in Berman vy. Parker, the 
highest courts of many states had upheld comparable redevelopment stat- 
utes and actions thereunder against contentions similar to those raised 
here by appellant. Some instances are: Matter of New York City Housing 
Authority v. Muller, 270 N.Y. 333, 1 N.E. 2d 153 (1936) ; Matter of Murray 
v. La Guardia, 291 N.Y. 320, 52 N.E. 2d 884 (1943), cert. den., 321 U.S. 
V1; Kaskel v. Impellitteri, 306 N.Y. 73, 115 N.E. 2d 659 (1953) ; Opinion 
to the 'Governor, 76 R.I. 249, 69 A. 2d 531 (1949) ; Ajootian v. Providence 
Redevelopment Agency, 80 R.I. 73, 91 A. 2d 21 (1952); State er rel. 
Bruestle, City Solicitor v. Rich, 159 Ohio St. 13, 110 N.E. 2d 778 (1953) ; 
Oninion of the Justices, 254 Ala. 343, 48 So. 2d 757 (1950) ; Nashville Hous- 
ing Authority v. Nashville, 192 Tenn. 103, 237 S.W. 2d 946 (1951) ; Belov- 
sky v. Redevelopment Authority, 357 Pa. 329, 54 A. 2d 277 (1947) ; Schenck 
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A. The property is being acquired for a valid and authorized 
public use.—Appellant contends that her property is unlaw- 
fully being taken to be leased or sold to a private developer. 
She acknowledges that the proposed use of her property is 
for a public street (Br. 36). The use of portions of the re- 


v. Pittsburgh, 364 Pa. 31, 70 A. 2d 612 (1950) ; In re Jeffries Homes Hous- 
ing Project, 306 Mich. 638, 11 N.W. 2d 272 (1943) ; In re Slum Clearance, 
331 Mich. 714, 50 N.W. 2d 340 (1951) ; General Development Corp. v. De- 
troit, 322 Mich. 495, 33 N.W. 2d 919 (1948); Rowe v. Housing Authority 
of the City of Little Rock, 220 Ark. 698, 249 S.W. 2d 551 (1952); Zurn v. 
City of Chicago, 389 Ill. 114, 59 N.E. 2d 18 (1945) ; Chicago Land Clear- 
ance Com. v. White, 411 Ill. 310, 104 N.E. 2d 236 (1952); People ex rel. 
Gutknecht v. City of Chicago, 414 Ill. 600, 111 N.E. 2d 626 (1953) ; Redfern 
v. Jersey City, 137 N.J.L. 356, 59 A. 2d 641 (1948) ; Herzinger v. City of 
Baltimore, 203 Md. 49, 98 A. 2d 87 (1953) ; Foeller v. Housing Authority of 
Portland, 198 Ore. 205, 256 P. 2d 752 (1953) ; Hunter v. Norfolk Redevelop- 
ment and Housing Authority, 195 Va. 326, 78 S.E. 2d 893 (1953) ; Velishke 
v. Nashua, 99 N.H. 161, 106 A. 2d 571 (1954) ; Gohld Realty Co. v. Hart- 
ford, 141 Conn. 135, 104 A. 2d 365 (1954) ; State on Inf. of Dalton v. Land 
Clearance Authority, 364 Mo. 974, 270 S.W. 2d 44 (1954): Land Clearance 
for Redevelopment Authority v. City of St. Louis, 270 S.W. 2d 58 (Mo. 
1954) ; Crommett v. Portland, 150 Me. 217, 107 A. 2d 871 (1954) ; see also 
Redevelopment Agency v. Hayes, 122 Cal. App. 2d 777, 266 P. 2d 105 (1954), 
cert. den. 348 U.S. 897; Papadinis v. Somerville, 331 Mass. 627, 121 N-E. 2d 
714 (1954) ; David Jeffrey Co. v. Milwaukee, 267 Wis. 559, 66 N.W. 2d 
362 (1954) ; Zisook v. Maryland-Drezel Corp., 3 Ill. 2d 570, 121 N.E. 2a 
804 (1954). 

Contra: Adams v. Housing Authority of City of Daytona Beach, 60 So. 
2d 663 (Fla. 1952) ; Housing Authority of the City of Atlanta v. Johnson, 
209 Ga. 560, 74 S.E. 2d 891 (1953). 

Subsequent to Berman v. Parker, the following decisions have been 
handed down rejecting in most instances every challenge to acquisition 
for redevelopment : Babcock v. Community Redevelopment Agency, 148 Cal. 
App. 2d 38, 306 P. 2d 513 (1957); Fellom v. Redevelopment Agency, 157 
Cal. App. 2d 243, 320 P. 2d 884 (1958); Randolph v. Wilmington Hous- 
ing Authority, 139 A. 2d 476 (Del. 1958); People ex rel. Adamowski v. 
Chicago Land Clearance Comm., 14 Ill. 2d 74, 150 N.E. 2d 792 (1958) ; 
People v. Chicago Railroad Terminal Authority, 14 Ill. 2d 230, 151 N.E. 
2d 311 (1958) ; Foltz v. City of Indianapolis, 234 Ind. 656, 130 N.B. 2d 650 
(1955) ; State v. Urban Renewal Agency of Kansas City, 179 Kan. 435, 
296 P. 2d 656 (1956) ; Despatchers’ Cafe, Inc. v. Somerville Housing Au- 
thority, 332 Mass. 259, 124 N.E. 2d 528 (1955) ; Bowker v. City of Wor- 
cester, 334 Mass. 422, 136 N.E. 2d 208 (1956); Sordino v. City of New 
Brunswick, 43 N.J. Super. 554, 129 A. 2d 473 (1957); Wilson v. City of 
Long Branch, 27 N.J. 360, 142 A. 2d 837 (1958) ; Balsamo v. Prov. Redevelop- 
ment Agency, 84 R.I. 323, 124 A. 2d 238 (R.I. 1956). 

Contra: Edens v. City of Columbia, 228 S.C. 563, 91 S.E. 2d 280 (1956). 
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development area for public streets and other public uses is 
expressly authorized by the Redevelopment Act. Secs. 3(n) 
{D.C. 5-702(n)]; 6(a) [D.C. 5-705]; 6(b)(2) [D.C. 705(b) 
(2)]; 7 (a), (b) [D.C. 5-706 (a), (b)]. The latter section, 
contrary to appeilant’s contention (Br. 22-23), authorizes the 
closing of streets and sale or lease of such land. 

However, assuming arguendo that appellant’s property were 
to be turned over to private enterprise for redevelopment, ap- 
pellant’s contention is not a valid objection to the taking. 
The question of “public use” in federal condemnation proceed- 
ings presents, in one aspect, simply the issue of the constitu- 
tionality of the Act under which the land is to be acquired. 
“If the Federal Government, under the Constitution, has 
power to embark upon the project for which the land is 
sought, then the use is a public one.” Barnidge v. United 
States, 101 F. 2d 295, 298 (C.A. 8, 1939); City of Oakland v. 
United States, 124 F. 2d 959, 964 (C.A. 9, 1942), cert. den., 
316 US. 679. The Redevelopment Act, Sec. 2 [D.C. 5-701], 
declares that the acquisition and assembly of real property 
and its leasing or sale for redevelopment, pursuant to a project 
area redevelopment plan, “is hereby declared to be a public 
use.” That decision by Congress “is entitled to deference until 
it is shown to involve an impossibility.” Old Dominion Co. v. 
United States, 269 U.S. 55, 66 (1925). A legislative determi- 
nation that the use for which property is to be taken is a “pub- 
lic use” is nearly immune from judicial scrutiny. United 
States ex rel. TVA. v. Welch, 327 US. 546, 552, 557 (1946). 
In Berman v. Parker, 348 U.S. 26, 33-34 (1954), the Supreme 
Court settled the constitutionality of the Act in this respect, 
stating: 

Once the object is within the authority of Congress, the 
means by which it will be attained is also for Congress 
to determine. Here one of the means chosen is the 
use of private enterprise for redevelopment of the area. 
* * * The public end may be as well or better served 
through an agency of private enterprise than through 
a department of government—or so the Congress might 
conclude. We cannot say that public ownership is the 
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sole method of promoting the public purposes of com- 
munity redevelopment projects. 


Appellant’s contention ignores the fundamental purpose of 
the undertaking and erroneously assumes that “public use” 
is narrowly restricted to physical occupation by the public. 
The Federal Constitution does not impose any such restric- 
tion upon the power of eminent domain. On the contrary, 
the power may be exercised in any manner appropriate to the 
accomplishment of authorized federal purposes. There are 
many instances where it is desirable, if not essential, to trans- 
fer to private ownership land condemned in connection with 
federal projects. Brown v. United States, 263 U.S. 78 (1923), 
where land was condemned as a substitute site for a portion 
of a town to be flooded by a federal reservoir, is typical of 
many instances where the furnishing of a substitute is the 
most reasonable method of providing compensation. In 
United States v. Miller, 317 U.S. 369 (1943), private land 
was condemned in order to relocate a railroad line flooded by 
waters of Shasta Dam. See also Woodville v. United States, 
152 F. 2d 735 (C.A. 10, 1946), cert. den. 328 U.S. 842. United 
States ex rel. T.V.A. v. Welch, 327 U.S. 546 (1946), upheld the 
taking of land solely because it would be isolated by flooding 
of a highway and the most practical solution was to include 
the lands in the Great Smoky Mountain National Park. The 
Court said (p. 554): “And when serious problems are created 
by its public projects, the Government is not barred from 
making a common sense adjustment in the interest of all the 
public. Brown v. United States, 263 U.S. 78.” 

The need for war materials produced many examples of con- 
demnation or requisition in which the public purpose was 
served through the medium of private enterprise. Thus, in 
United States v. 243.22 Acres of Land, 129 F. 2d 678, 683 
(C.A. 2, 1942), cert. den., sub nom. Lambert v. United States, 
317 US. 698, the court held that proof that the land con- 
demned would be leased with an option to purchase to Re- 
public Aviation Corporation, which was engaged in the 
manufacture of airplanes for the Government, constituted no 
defense to the taking and hence the allegation raised no factual 
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issue warranting trial. Similarly, the condemnation of land 
for the purpose of the expansion of the facilities of a company 
producing steel forgings for naval purposes was sustained in 
United States v. Marin, 136 F. 2d 388, 389 (C.A. 9, 1943), 
the court saying, “Congress may employ or authorize the em- 
ployment of any appropriate means to serve a legitimate 
public end. Luzton v. North River Bridge Co., 153 U.S. 525, 
529, 530, 14 S. Ct. 891, 38 L. Ed. 808; Highland v. Russell Car 
& Snowplow Co., 279 U.S. 253, 49 S. Ct. 314, 73 L. Ed. 688.” * 
In the Highland case, the Court stated (279 US. at 260) that 
the taking of coal for use by a private manufacturer in the 
production of snow plows to be sold to railroads during the 
war would be a public use.* That the Constitution does not 
require the Government to use or occupy condemned land 
when the public purpose can be accomplished more reasonably 
by means of private operation is also apparent from the estab- 
lished rule that the eminent domain power may in appropriate 
circumstances be given to private corporations. Luzton v. 
North River Bridge Co., 153 U.S. 525 (1894). Many of the 
nation’s railroads and other utilities could not have been built 
without exercise of this authority. 

The health and welfare aims of the Redevelopment Act will 
be accomplished primarily by the assembly of the land, the 
clearance of structures, and redevelopment of the area. Slums 
and slum-breeding conditions, with all that they entail, are 
to be eliminated and prevented; and Congress has provided 
that if this can be adequately done (in the particular instance) 
by private enterprise, the Redevelopment Agency is preferably 
to employ that means. See Section 7(f) [D.C. 5-706(f)]. 
To characterize such an undertaking as simply a real estate 
promotion scheme (Br. 15) is to ignore both the declared 


* As the Court knows, leases and sales of land and plants to war con- 
tractors was not uncommon during World War II. 

*See also United States v. 15.88 Acres of Land in New Castle County, 61 
¥. Supp. 987 (D. Del. 1945), where an easement was taken for a railroad 
spur to serve a military air base, and United States v. Certain Interests in 
Lend Situate in Franklin County, Ill. 58 F. Supp. 739 (E.D. Ml. 1945), 
where an easement was taken for a private pipe line to supply natural gas 
to a manufacturing plant making war supplies. 
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Congressional purposes and the essential requirements of the 
Act. The elimination of the injurious conditions by land 
assembly and replanning is itself justification for the project. 
But the Act goes further. The lessee or purchaser is not given 
a free hand to deal with the property as he wishes. Instead, 
he is expressly required to conform to the redevelopment plan. 
His obligations in this regard must run with the land, and 
other detailed provisions are made for protection of the plan. 
Secs. 7 (d), (e), (h) [D.C. 5-706 (d), (e), (h)]; 11 [D.C. 
5-710]. Congress has thus made specific provisions for such 
continuing supervision as is necessary to assure the attainment 
of its objectives. In the light of these controls, it would surely 
be an invasion of the legislative domain for the courts to reject 
Congress’ choice of private enterprise as the instrument of 
redevelopment and to insist that only public agencies can be 
employed. 

Like the Berman decision, the overwhelming majority of 
state courts which have considered similar redevelopment stat- 
utes (supra, pp. 8-9) have rejected the constitutional attack 
based upon the fact that, after assembly, the land may or will 
be sold to private interests. Those decisions have, in the main, 
emphasized two considerations: First, that the assembly and 
clearance of the land accomplish the public purpose and the 
sale to private interests is purely an incident to the basic pro- 
gram; public ownership is not required to continue for a longer 
time than is necessary for the accomplishment of the public 
purpose. E.g., Belovsky v. Redevelopment Authority, 357 Pa. 
329, 54 A. 2d 277 (1947); Rowe v. Housing Authority of the 
City of Little Rock, 220 Ark. 698, 249 S.W. 2d 551 (1952); 
Foeller v. Housing Authority of Portland, 198 Ore. 205, 233-— 
234, 236, 240-243, 256 P. 2d 752, 766-767, 769-770 (1953); 
Crommett v. Portland, 150 Me. 217, 107 A. 2d 871 (1954); 
State on Inf. of Dalton v. Land Clearance Authority, 364 Mo. 
974, 270 S.W. 2d 44, 50-51 (1954). The second consideration 
which has been stressed is that, in view of the requirement that 
the property shall be developed and used in accordance with 
the redevelopment plan for the purpose of preventing 2 rever- 
sion or deterioration to slum conditions, the public use for 
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which the land was taken continues after the property is trans- 
ferred to private persons and “the public purposes for which 
the land was taken are still being accomplished.” E_g., 
Velishka v. Nashua, 99 N.H. 161, 106 A. 2d 571, 574 (1954) ; 
Gohld Realty Co. v. Hartford, 141 Conn. 135, 104 A. 2d 365, 
369-370 (1954); Chicago Land Clearance Com. v. White, 411 
Ill. 310, 316, 104 NE. 2d 236 (1952); Land Clearance for Re- 
development Authority v. City of St. Louis, 270 S.W. 2d 58, 
68 (Mo. 1954). Both factors are, of course, integral to the 
District of Columbia Act. 

B. The issue of necessity for the taking is not a subject for 
court review.—Appellant contends that her commercial (not 
housing) property is not a slum ‘and that it is not and cannot 
become blighted (Br. 3, 18). Accordingly, she maintains that 
inclusion of her property within the boundary of a redevelop- 
ment area and the taking of it are unlawful and unnecessary. 
She overlooks the fact that in the Redevelopment Act, Sec. 2 
[D.C. 5-701], Congress found that redevelopment “cannot be 
accomplished unless it be done in the light of comprehensive 
and coordinated planning of the whole of the territory of the 
District of Columbia and its environs” and that “obsolete lay- 
out” is a distinct criterion for redevelopment. Moreover, again 
her contentions have been invalidated by Berman v. Parker, 
348 U.S. 26 (1954), which involved a department store. The 
Court said (pp. 33-36) : 


In the present case, the Congress and its ‘authorized 
agencies have made determinations that take into ac- 
count a wide variety of values. It is not for us to re- 
appraise them. * * * 

aa * * * * 

‘Congress and its authorized agencies attack the prob- 
lem of the blighted parts of the community on an area 
rather than on a structure-by-structure basis. That, 
too, is opposed by appellants. They maintain that since 
their building does not imperil health or safety nor con- 
tribute to the making of a slum or a blighted area, it 
cannot be swept into a redevelopment plan by the mere 
dictum of the Planning Commission or the Commis- 
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sioners. The particular uses to be made of the land in 
the project were determined with regard to the needs of 
the particular community. The experts concluded that 
if the community were to be healthy, if it were not to 
revert again to a blighted or slum area, as though pos- 
sessed of a congenital disease, the area must be planned 
asawhole. It was not enough, they believed, to remove 
existing buildings that were insanitary or unsightly. It 
was important to redesign the whole area so as to elimi- 
nate the conditions that cause slums—the overcrowding 
of dwellings, the lack of parks, the lack of adequate 
streets and alleys, the absence of recreational areas, the 
lack of light and air, the presence of outmoded street 
patterns. It was believed that the piecemeal approach, 
the removal of individual structures that were offensive, 
would be only a palliative. The entire area needed 
redesigning so that a balanced, integrated plan could 
be developed for the region, including not only new 
homes but also schools, churches, parks, streets, and 
shopping centers. In this way it was hoped that the 
cycle of decay of the area could be controlled and the 
birth of future slums prevented. [Citing cases.] Such 
diversification in future use is plainly relevant to the 
maintenance of the desired housing standards and there- 


fore within congressional power. 
* * * * * 





Property may of course be taken for this redevelop- 
ment which, standing by itself, is innocuous ‘and un- 
offending. But we have said enough to indicate that it 
is the need of the area as a whole which Congress and 
its agencies are evaluating. Jf owner after owner were 
permitted to resist these redevelopment programs on 
the ground that his particular property was not being 
used against the public interest, integrated plans for 
redevelopment would suffer greatly.“ The argument 


| *™The Act provides, Sec. 2 [D.C. 5-701], that “this comprehensive plan- 
| ing and replanning should proceed vigorously without delay.” In report- 
ing the bill, the committees of both Houses of Congress stated : “The prompt 
enactment of this bill is necessary as an emergency matter.” S. Rept. 
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‘pressed on us is, indeed, a plea to substitute the land- 
‘owner’s standard of the public need for the standard 
prescribed by Congress. 


+ * * 


It is not for the courts to oversee the choice of the 
boundary line nor to sit in review on the size of a par- 
ticular project area. Once the question of the public 
purpose has been decided, the amount and character of 
land to be taken for the project and the need for a par- 
ticular tract to complete the integrated plan rests in the 
discretion of the legislative branch. [Emphasis sup- 
plied. ] 


Also, as recently as June 11, 1957, the Supreme Court affirmed 
summarily on the basis of the Berman decision, a case which 
rejected an attack upon a redevelopment plan in the City of 
Nashville which was claimed to be unnecessary, arbitrary and 
capricious as applied to complainant’s commercial property 
because it was on the perimeter of the project area and not 
different from other properties not taken. Starr v. Nashville 
Housing Authority, 354 U.S. 916 (1957), affirming 145 F. Supp. 
498 (M.D. Tenn. 1956). The lower court had found (p. 500) 
that the building involved “is in excellent structural condition, 
having been well maintained over the years. It is not un- 
sightly, unsafe, or unsanitary.” Nevertheless, it approved the 
taking and the Supreme Court affirmed. See also Cleveland 
v. United States, 323 U.S. 329 (1945). 

Thus, the key feature of the redevelopment program is that 
the problem is resolved on the basis of a “project area,” which 
is defined as an area of such extent and location as may be 
adopted as an appropriate unit of redevelopment planning for 
a redevelopment project. Sec. 3(j) [D.C. 5-702(j)]. There 
is express Congressional recognition of the fact that injurious 
slum, slum-breeding, and substandard conditions are caused 
by a combination of many factors, including “obsolete layout,” 


No. 591, 79th Cong., Ist sess., p. 5; H. Rept. No. 2465, 79th Cong., 2d sess., 
p. 4. President Eisenhower stated in March 1957 (J.A. 108) : “One major 
redevelopment project is that for Southwest Washington. * * * It has 
been under consideration for almost five years. The time has come to see 
it become a reality. It should move forward just as rapidly as a plan 
can be devised which harmoniously resolves the various problems involved.” 
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and that “control by regulatory processes” has “proved inade- 
quate and insufficient to remedy the evils.” Sec. 2 [D.C. 5- 
701]. The inadequacy of the structure-by-structure approach, 
through enforcement of health laws and the condemnation of 
particular buildings, is thus given by Congress as a major 
reason for embarking upon this program. The entire Act is 
premised upon execution of its purposes in terms of a “project 
area.” Section 6(b) [D.C. 5-705(b)] provides for the adop- 
tion by the Planning Commission “of the boundaries of the 
project area proposed by it” and the approval of such bound- 
aries by the District Commissioners. The section then con- 
templates the adoption and approval “of the redevelopment 
plan of the project area which shall contain a site and use plan 
for the redevelopment of the area.” The remaining provisions 
of the Act are all couched in terms of the proceedings to be 
taken with reference to the project area as an entity. Project 
area, plainly means a whole neighborhood or vicinity. 

State court decisions sustaining similar projects have also 
specifically recognized the propriety of the neighborhood or 
area-wide approach. “* * * the evil inheres not so much in 
this or that individual structure as in the character of a whole 
neighborhood of dilapidated and unsanitary structures.” Mat- 
ter of New York City Housing Authority v. Muller, 270 N.Y. 
333, 341, 1 N.E. 2d 153, 155, 105 A-L.R. 905, 910 (1936). “The 
squalor which people call slums does not consist of an isolated 
structure, but of a street or section of a city.” Foeller v. Hous- 
ing Authority of Portland, 198 Ore. 205, 259, 262-263, 256 P. 2d 
752, 777, 779 (1953). Answering the contention that the 
statute was invalid because not limited to particular bad pieces 
of property, the court said in the Foeller case (p. 262): “One 
can readily understand that the problem which the area pre- 
sents cannot be solved by dealing with this or that specific 
house. The mischievous results which the area yields come 
from it as a whole, and particularly from the fact that the 
useful and the outmoded are thrown together promiscuously.” 
Similar contentions were rejected for the same reason in State 
ez rel. Bruestle, City Solicitor v. Rich, 159 Ohio St. 13, 110 
“WE. 2d 778, 789 (1953); In re Housing Authority, 233 N.C. 
649, 65 S.E. 2d 761 (1951); In re Jeffries Homes Housing 
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Project, 306 Mich. 638, 11 N.W. 2d 272 (1943); Stockus v. 
Boston Housing Authority, 304 Mass. 507, 24 NE. 2d 333 
(1939); Herzinger v. City of Baltimore, 203 Md. 49, 98 A. 2d 
87 (1953); Oliver v. Clairton, 374 Pa. 333, 334-342, 98 A. 2d 
47, 51-52 (1953); Hunter v. Norfolk Redevelopment and 
Housing Authority, 195 Va. 326, 78 S.E. 2d 893, 901 (1953) ; 
Kaskel v. Impellitteri, 306 N.Y. 78, 115 N.E. 2d 659 (1953) ; 
Gohld Realty Co. v. Hartford, 141 Conn. 135, 104 A. 2d 365, 
370-871 (1954); Velishka v. Nashua, 99 N.H. 161, 106 A. 2d 
571, 574-575 (1954); State on Inf. of Dalton v. Land Clear- 
ance Authority, 364 Mo. 974, 270 S.W. 2d 44, 53-54 (1954).® 

The criterion must be similar to that employed by the Su- 
preme Court in United States er rel. T.V.A. v. Welch, 327 US. 
546 (1946), in which it rejected the approach of the Court of 
Appeals which, as the Supreme Court put it (p. 551): “first 
analyzed the facts by segregating the total problem into dis- 
tinct parts and, thus, came to the conclusion that T.V.A.’s 
purpose in condemning the land in question was only one to 
reduce its liability arising from the destruction of the high- 
way.” The Supreme Court’s view was that (pp. 552-553): 
“In passing upon the authority of the T.V.A. we would do 
violence to fact were we to break one inseparable transaction 
into separate units. We view the entire transaction as a single 
integrated effort on the part of T.V.A. to carry on its con- 
gressionally authorized functions.” *® That criterion also fully 
answers appellant’s complex effort to avoid Berman v. Parker 
by breaking into separate units the over-all authority and 
purpose of the Redevelopment Act in order to eliminate au- 
thority to condemn (but leaving the power to purchase) her 
commercial property (Br. 13-18). 

From the area viewpoint, it is clear that the fact that ap- 
pellant’s property was used for commercial purposes rather 


*¥n' most of these cases, the complaining landowner claimed that his 
property was not substandard or deteriorated and, in some, the property 
was commercial; the courts acknowledged these claims but nevertheless 
upheld the legislation because it relates to areas. 

*See Burt v. Pittsburgh, 340 U.S. 802 (1950), upholding the Pittsburgh 
redevelopment plan on the authority of United States er rel. T.V.A. v. 
Welch, supra. 
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than as a dwelling does not prevent its inclusion within the 
project area and its acquisition by eminent domain. In ac- 
cordance with the area-wide approach, the Redevelopment Act 
defines real property to include land and also to cover “land 
together with the buildings, structures, fixtures, and other im- 
provements thereon,” Sec. 3(m) [D.C. 5-702(m)], and au- 
thorizes the Redevelopment Agency to acquire and assemble 
“real property.” Sec. 5(a) [D.C. 5-704(a)]. The Act fur- 
ther provides that the redevelopment plan shall designate the 
“distribution” and “locations” of “business, industry,” etc. 
Secs. 6 (a), (b) [D.C. 5-705 (a), (b)]. Thus, the provisions 
of the Act are not limited to dwelling structures for the obvious 
reason that to exclude commercial holdings would clearly 
hamper the full achievement of the project, which would be 
only half-fulfilled at the stage when all slum or substandard 
housing is demolished. The substitution of an adequate and 
healthful neighborhood is the next step, and an essential one. 
All structures in the area, commercial or residential, must 
therefore be subjected to the integrated plan, and none can 
have a right to be left standing as individual obstacles to re- 
vision of the neighborhood. If special exceptions existed, the 
project might well be prevented by recalcitrant owners from 
obtaining the space or opportunity to relieve the various in- 
jurious factors—overcrowding of dwellings, the lack of parks, 
improper thoroughfares, and recreational areas and facilities, 
lack of light and air, outmoded street patterns—which are 
prime causes of slums. Both the problem and the remedy ex- 
tend to whole neighborhoods and districts and a complete re- 
organization of the vicinity is necessary in order to eradicate 
the various causes of the evil. 

The condemned area need not be limited to the existing 
slums. The cardinal error in appellant’s position is insistence 
on confining Congress to the destruction of existing slums, 
leaving replacement to the haphazard will and uncertain 
finances of the various private owners. To insure the type of 
neighborhood which is Congress’ objective, the area must be 
planned as a whole and there must be the power to take the 
land, whatever the particular structure now standing thereon. 
The fact that appellant’s property is near the perimeter of 
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the project area rather than in the middle of it does not re- 
quire exclusion of it. The judgment in that regard—the ex- 
tent of the acquisition necessary to redesign a blighted section 
of the city—was given by Congress to the District Commis- 
sioners. Sec. 6(b) [D.C. 5-705(b)]. 

It is settled that the necessity or expediency of taking private 
property is not a judicial question. United States v. Carmack, 
329 U.S. 230, 247 (1946); Bragg v. Weaver, 251 US. 57, 58-59 
(1919); Sears v. City of Akron, 246 US. 242, 251 (1918); 
Boom Co. v. Patterson, 98 U.S. 408, 406 (1878). Also, con- 
trary to appellant’s contention (Br. 7, 34), “The question is 
purely political” and “does not require a hearing.” Rindge 
Co. v. Los Angeles, 262 U.S. 700, 709 (1923); Berman v. 
Parker, 348 US. 26, 36 (1954); Georgia v. Chattanooga, 264 
US. 472, 483 (1924); Joslin Co. v. Providence, 262 US. 668, 
678 (1928); Bragg v. Weaver, 251 U'S. 57, 58 (1919) ; Adiron- 
dack Railway v. New York State, 176 US. 335, 349 (1900). 
This rule embraces the amount of property which should be 
taken. “The use for which the land is to be taken having been 
determined to be a public use, the quantity which should be 
taken is a legislative and not a judicial question. Shoemaker 
v. United States, 147 U.S. 282, 298.” United States v. Gettys- 
burg Electric R’y., 160 U.S. 668, 685 (1896) ; Sweet v. Rechel, 
159 U.S. 380, 395 (1895); United States v. Willis, 211 F. 2d 1 
(C.A. 8, 1954), cert. den. 347 U.S. 1015. The principle appears 
in another form by precluding judicial inquiry as to whether 
fee title or some lesser interest would serve the governmental 
purpose. United States v. State of South Dakota, 212 F. 2d 
14 (C.A. 8, 1954); Simmonds v. United States, 199 F. 2d 305, 
306-307 (C.A. 9, 1952); United States v. State of New York, 
160 F. 2d 479, 480, 481 (C.A. 2, 1947), cert. den. 331 U.S. 832, 
reh. den., 331 U.S. 869; United States v. Kansas City, Kan., 
159 F. 2d 125, 129 (C.A. 10, 1946) ; United States v. 6.74 Acres 
of Land in Dade County, Florida, 148 F. 2d 618, 620 (C.A. 5, 
1945): United States v. Meyer, 113 F. 2d 387 (C.A. 7, 1940), 


Thus, an administrative hearing is not essential to due process. In the 
present case, a public hearing on the redevelopment plan for an area is 
required by the Act, Sec. 6(b) (2) [D.C. 5-705(b) (2) ], and was held (J.A. 
103-207). This question is discussed in more detail, infra, pp. 31-33. 
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cert. den., 311 U.S. 706. “Necessity” within the meaning of 
this principle does not mean “indispensable” in the sense that 
the project could not be executed without the particular land. 
On the contrary, the statutes and the decisions, in describing 
the extent of the administrative discretion, have employed 
synonyms such as “expedient” (Rindge Co. v. Los Angeles, 
262 U.S. 700, 709), “advantageous” (Old Dominion Co. v. 
United States, 269 U.S. 55, 66-67), “desirable” (United States 
v. Carmack, 329 U.S. 230, 247), and “advisable” (Simmonds 
v. Umted States, 199 F. 2d 305, 306-307). 

Under the procedure of the Redevelopment Act, the neces- 
sity for taking particular lands is determined when the bound- 
aries of the project area are adopted by the Planning 
Commission and approved by the District Commissioners. 
Sec. 6 [D.C. 5-705]. Thus, appellant’s notion that a court is 
empowered to examine the boundary line and determine 
whether it should stop one block short of Maine Avenue so as 
to exclude her property represents an assertion of power to 
review the necessity for the taking and thus invades a field 
which is traditionally immune from judicial inquiry. More- 
over, Congress was specifically advised as to the effect of the 
Redevelopment Act. The Senate report on the legislation 
stated that the Act “places great reliance upon the adequate 
discretion of the National Capital Park and Planning Com- 
mission, subject to the approval of the District Commissioners, 
to prescribe appropriate plans and rental specifications which 
shall control the development project areas” and proceeded to 
emphasize the fact that the personnel of these two public 
bodies, as well as that of the new agency “is such as to entitle 
them to public confidence.”™ S. Rept. No. 591, 79th Cong., 
Ist sess., pp. 4-5. 


™ Indeed, appellant’s charge of action contrary to the intent of Congress 
would require a very high degree of persuasion in view of the fact that, in 
addition to the District Commissioners and the prominent citizen members 
of the Redevelopment Land Agency, the plan was approved by the National 
Capital Planning Commission which includes the Chairmen of the District 
of Columbia Committees of both the Senate and House of Representatives. 
The same observation is applicable to appellant’s charge of bad faith. 
Finally, of course, appellant must overcome the presumption of regularity 
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For 2 court to oversee the choice of a boundary line or the 
size of a project area would not only run counter to the de- 
cisions in this field, but it would also involve many practical 
difficulties. The process of review would inevitably involve 
simply a comparison with other possible locations of the 
boundary line and a weighing of the various considerations 
favoring one location or another. Appellant’s premise that 
there must be an administrative record (findings as to each 
parcel) similar to those in quasi-judicial proceedings of admin- 
istrative agencies misconceives the nature of the authority. 
The selection of a site is often an engineering question. 
United States v. 40.75 Acres of Land in Du Page County, 
Illinois, 76 F. Supp. 239, 249 (N.D. Til. 1948). Many factors 
of judgment are involved and ordinarily there is no occasion 
to reduce these considerations to formal record. See, eg., 
United States v. Willis, 211 F. 2d 1 (C.A. 8, 1954), cert. den., 
347 US. 1015. Indeed, at times, interests of national security 
or other governmental reasons may preclude a detailed dis- 
cussion of the precise reasons why the taking was necessary.” 
Neither constitutional nor statutory provisions require the 
preparation of any such formal record (dealing with each 
parcel) which is subject to review for reasonableness. It will 
be shown, however, in the next section hereof that there are 
ample reasons of record for taking this property. 

GC. The contention of bad faith or arbitrary action is merely 
an aspect of the issue of necessity and is not reviewable.— 
Some decisions of lower courts have, in dictum, asserted a 
limited power of judicial review, phrased in terms of deter- 
mining whether the administrative official acted in “bad faith” 
or “arbitrarily or capriciously.” We do not know of any case 
where the final decision of a federal court has resulted in deny- 


of official acts by public officials. United States v. Chemical Foundation, 
22 U.S. 1, 14, 15 (1926); Hammond v. Hull, 76 U.S. App. D.C. 301, 303, 
131 F. 2d 23, 25 (1942), cert. den. 318 U.S. 777; Pacific States Co. v. White, 
296 U.S. 176, 185-186 (1985). 

* For example, in United States v. Merchants Transfer € Storage Oo., 144 
F. 2d 324 (C.A. 9, 1944), it was only while the appeal was pending that 
it was known that war operations in the Pacific were approaching a critical 
stage, an important factor in weighing the necessity of taking warehouse 
space in Seattle, Washington. 
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ing the authority to condemn by application of that asserted 
power.** Rather than recognizing any such qualification, the 
Supreme Court has stated that, once the question of public 
use has been determined, “the judicial function is exhausted; 
that the extent to which such property shall be taken for such 
use rests wholly in the legislative discretion, subject only to 
the restraint that just compensation must be made.” Shoe- 
maker v. United States, 147 U.S. 282, 298 (1893); Berman v. 
Parker, 348 U.S. 26, 35-36 (1954). In United States v. 
Carmack, 329 U.S. 230, 243 (1946), the Court found it un- 
necessary to determine whether the selection could have been 
set aside by the courts as unauthorized by Congress if the 
designated officials had acted in bad faith or so “capriciously 
and arbitrarily” that their action was without adequate deter- 
mining principle or was unreasoned. This was because the 
finding of the trial court characterized the action as “arbi- 
trary” was, in fact, a finding largely of the comparative un- 
desirability and lack of necessity for selection of the site, which 
were “matters for legislative or administrative determination 
rather than for a judicial finding.” JIbid., p. 247. Similarly,: 
in United States v. 43,355 Square Feet of Land in King 
County, Wash., 51 F. Supp. 905, 909 (W.D. Wash. 1943), the 
trial court held that the Government was acting capriciously 
and arbitrarily. In reversing the judgment, the court of 
appeals said: “In essence, while protesting the contrary, the 
court substituted its judgment on the question of public neces- 
sity for that of the Secretary * * *.” United States v. Mer- 
chants Transfer & Storage Co., 144 F. 2d 324, 326 (C.A. 9, 
1944). In United States v. Willis, 211 F. 2d 1 (C.A. 8, 1954), 
cert. den., 347 U.S. 1015, the appellate court reversed a trial 
court’s conclusion that the administrative officers had acted 
in bad faith, or arbitrarily or capriciously, in seeking to acquire 
particular lands for a dam and reservoir project. In United 
States v. 243.22 Acres of Land, 129 F. 2d 678, 683 (C.A. 2, 


* Of interest in this connection is the opinion in United States v. 40.75 
Acres of Land in Du Page County, IMinois, 76 F. Supp. 239, 247-249 
(N.D. Mil. 1948), tracing the relatively recent origin of the qualification 
on by some courts. 
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1942), cert. den., sub. nom. Lambert v. United States, 317 US. 
698, another condemnation proceeding, the court said: 


There was no error in denying appellant the bill of 
particulars and in excluding the offered proof. The al- 
leged errors related to appellant’s efforts to show 
that the Secretary of War was not acting in good faith 
and was abusing his powers in that, although, in ac- 
cordance with the Act, he had stated that the taking 
of the land was necessary in the interest of national 
defense, he was proposing, pursuant to statute, to have 
the United States lease the land, with an option to 
purchase, to Republic Aviation Corporation, which is 
engaged in manufacturing airplanes for the United 
States. The decision of the Secretary of War is not 
open to judicial inquiry [citing cases]. 

To the same effect are City of Oakland v. United States, 124 
F. 2d 959, 964 (C.A. 9, 1942), cert. den., 316 US. 679; United 
States v. State of Montana, 134 F. 2d 194, 196 (C.A. 9, 1943), 
cert. den., 319 U.S. 772; United States v. State of New York, 
160 F. 2d 479, 481 (C.A. 2, 1947), cert. den. 331 USS. 832, reh. 
den., 331 U.S. 869; Simmonds v. United States, 199 F. 2d 305 
(C.A. 9, 1952). 

These examples show that the attempted qualification of 
“srbitrary or capricious” conduct always leads courts to an 
examination of the various factors upon which the admin- 
istrative determination is based and to a judicial analysis of 
the weight to which such factors are entitled. A conclusion— 
whether characterized as “arbitrary or capricious” or in “bad 
faith”--that those factors are not entitled to the weight ac- 
corded to them almost always represents no more than a judg- 
ment of the court that the purpose might be accomplished 
without taking the land in question or by selecting some other 
site for the project. The discretion to make such a judgment 
rests in the legislature and those to whom it delegates the 
authority, not the courts. See supra, pp. 20-21, and also the 
state redevelopment cases, e.g., Kaskel v. Impellitteri, 306 N.Y. 
73, 115 NE. 2d 659 (1953). It is thus apparent that, as a 
matter of law as stated in Berman v. Parker, 348 US. 26, 33 
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(1954), appellant is not entitled to have the courts “reap- 
praise” the “wide variety of values” behind the administra- 
tive decision to acquire her property.** This same result was 
recently reached when the alleged “bad faith” exception was 
sought to be used to support an attack upon the amount of 
a deposit made with a declaration of taking. Citing Berman 
v. Parker, 348 U.S. 26 (1954), and Starr v. Nashville Housing 
Authority, 354 U.S. 916 (1957), the court held “the purported 
bad faith exception to the rule of finality of the administrative 
estimate of just compensation does not exist * * *.” In 
re United States, 257 F. 2d 844, 848 (C.A. 5, 1958), cert. den., 
358 U.S. 908. 

In any event, examination of the administrative steps here 
taken shows conclusively, we submit, that they were in all 
respects regular and not open to any of appellant’s charges. 
Section 6(b) of the District of Columbia Redevelopment Act 
of 1945, as amended, 60 Stat. 790, 794, D.C. Code (1951), sec. 
5-705(b), provides: 


(b) For the exercise of the powers granted to the 
Agency by this Act for the acquisition and disposition 
of real property for the redevelopment of a project area, 
the following steps and plans shall be requisite, namely: 

(1) Adoption by the Planning Commission of the 
boundaries of the project area proposed by it, submis- 
sion of such boundaries to the District Commissioners, 
and approval thereof by said Commissioners. 

(2) Adoption by the Planning Commission and sub- 
mission to, and, after a public hearing thereon, approval 
by the District Commissioners, of the redevelopment 
plan of the project area which shall contain a site and 
use plan for the redevelopment of the area, including 


“ Contrary to appellant’s contention (Br. 9, 12), findings of fact by the 
district court are not necessary where the facts alleged show, as a matter 
of law, that they neither are subject to judicial review nor entitle plain- 
tiff to any relief. “The only issues determined by the trial court were 
questions of law and these adequately disposed of the case.” Simpson 
Bros. v. District of Columbia, 8 U.S. App. D.C. 275, 179 F. 2d 430 (1949), 
cert. den., 3388 U.S. 911; Thomas v. Peyser, 73 App. D.C. 155, 118 F. 2a 
369 (1941). 
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the approximate locations and extents of the land uses 
proposed for and within the area, such as public build- 
ings, streets, and other public works and utilities, hous- 
ing, recreation, business, industry, schools, public and 
private open spaces, and other categories of public and 
private uses. Such plan shall also contain specifications 
of standards of population density and building inten- 
sity. Any such plan may also specify, by means of 
specification of maximum rentals or other basis, the 
amount or character or class of any low-rent housing for 
which the area or part thereof is proposed to be 
redeveloped. 


Pursuant to those statutory directives the National Capital 
Planning Commission on April 5, 1956, adopted the bound- 
aries of the projected area “Southwest Urban Renewal Project 
Area C” and at the same time adopted a redevelopment plan 
of that project area (J.A. 18, 46-49, 63-64).”° 

That was not the first plan which the Planning Commission 
had considered respecting this area. The whole problem had 
long been under consideration (J.A. 30-34). It was, however, 
the Project Area Plan finally decided upon by the Planning 
Commission and submitted to the Commissioners of the Dis- 
trict of Columbia on April 12, 1956 (J.A. 65). The District 
Commissioners on April 16, 23, 30, and May 7, 1956, published 
a notice of public hearing on the said boundaries and plans, 
and on May 14, 1956, a public hearing was held in the Board 
Room of the District Building, Washington, D.C., before the 
Commissioners (J.A. 69, 103; Exh. 3 to Motion for Summary 
Judgment). At that hearing some 30 persons presented evi- 
dence and argument. Five briefs were filed and written state- 
ments and other exhibits were submitted for consideration and 


* Appellant points out (Br. 16, fn. 7) that, prior to amendment in 1958, 
Section 3(j) [D.C. 5-702(j)] of the Act under “Definitions” defining 
“project area” referred to a “public hearing” concerning “location and 
extent” of an area to be redeveloped. That this was not intended to re- 
quire a public hearing under Section 6(b) (1) [D.C. 5-705(b) (1)], relating 
to “boundaries”, where none is provided for, is shown by the Committee 
Reports relative to the 1958 amendment. H. Rept. 2500, pp. 2-3, S. Rept. 
2463, pp. 2, 3, 85th Cong., 2d sess. In any event, in the present case, there 
was 8 public hearing by the District Commissioners, as will next be shown, 
on the combined “boundary” and “redevelopment plan” questions. 
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for the record (J.A. 103-207). Counsel for appellant, Mr. 
Horace J. Donnelly, Jr., appeared for himself and for appellant 
and presented argument respecting the property here involved 
(J.A. 174-183). 

Thereafter, on November 30, 1956, the District Commis- 
sioners formally approved the boundaries and the plan (J.A. 
66-74). Under that plan most of appellant’s land is to become 
part of a public street—the new Maine Avenue, 8.W. The 
resolution of approval sets forth in detail the bases upon which 
the Commissioners found the project area to be a slum and 
blighted area, as well as the method used to determine the 
existence of the conditions enumerated therein. The Planning 
Commission then certified the approved plan to the Redevel- 
opment Land Agency for action (J.A. 60). 

The legal authority of the Redevelopment Land Agency 
upon such certification is described in Berman v. Parker, 348 
US. 26, 30 (1954), as follows: 

Once the Planning Commission adopts a plan and 
that plan is approved by the Commissioners, the Plan- 
ning Commission certifies it to the Agency. § 6(d). 
At that point, the Agency is authorized to acquire and 
assemble the real property in the area. 

The fact is that the statutory directive is mandatory. Sec. 
6(d) [D.C. 5-705(d)]. It provides: 

(d) After a project area redevelopment plan shall 
have been adopted by the Planning Commission and 
approved by the District Commissioners, the Planning 
Commission shall forthwith certify said plan to the 
Agency, whereupon said Agency shall proceed to the 
exercise of the powers granted to it in this Act for the 
acquisition and assembly of the real property of the 
area. [Emphasis supplied.] 

As a result of the foregoing administrative action and pur- 
suant to the foregoing statutory requirements, the Redevelop- 
ment Land Agency is proceeding with steps (condemnation) 
necessary to acquire appellant’s property as part of the “as- 
sembly of the real property of the ares.” It is that action 
which appellant is asking this Court to halt. We submit that, 
even if the administrative action were open to challenge for 
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‘bad faith or arbitrary action, on the basis of the foregoing in- 
‘eontrovertible recital, the regularity of the administrative pro- 
ceedings and the validity of the administrative considerations 
are unassailable. It follows, without more, that by mandate 
of Congress “the Agency shall proceed” with “the acquisi- 
‘tion” of appellant’s property. 

Independently, an examination of appellant’s contentions 
and charges shows that they have no merit. She contends that 
her property is not a slum and not blighted and hence could 
not be included within the area concerned for condemnation 
purposes. Faced with Berman v. Parker, 348 U.S. 26 (1954), 
on that point she insists that the decision there was concerned 
solely with “miserable and disreputable housing conditions.” 
But the Berman case involved a department store and the 
Court said (p. 35): 

Property may of course be taken for this redevelop- 
ment which, standing by itself, is mmocuous and unof- 
fending. But we have said enough to indicate that it 
is the need of the area as a whole which Congress and 
its agencies are evaluating. If owner after owner were 
permitted to resist these redevelopment programs on 
‘the ground that his particular property was not being 
used against the public interest, integrated plans for 
redevelopment would suffer greatly. The argument 
‘pressed on us is, indeed, @ plea to substitute the land- 
owner’s standard of the public need for the standard 
prescribed by Congress. 

Appellant complains that a Bartholomew plan in 1952 was 
changed by a Webb & Knapp plan in 1956.° The argument 
evidently is that the Planning Commission, prior to the formal 
submission to the District Commissioners of a final project 
area plan, could not modify or amend a general survey area 
plan previously under consideration. There is no basis for that 
viewpoint. If the Court desires details on this question, it 


*3t is noteworthy that Mr. Harland Bartholomew, whose plan was ap- 
proved in 1952, was Chairman of the Planning Commission in 1956 and 
-gubmitted the revised (Webb & Knapp) plan to the District Commissioner 
on April 12, 1956 (J-A. 65). 
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may be seen from the history set forth on pages 1 to 5 of de- 
fendant’s Exhibit A (J.A. 30-34) that the Planning Commis- 
sion in 1952 prepared and adopted a Survey Area Plan for 
the entire southwest part of the city to serve as “a general 
framework or guide” (J.A. 30, 61-62) of development for the 
planning of specific project areas.” The distinction between 
this generalized Survey Area Plan and the specific Project Area 
Plan of 1956 may be noted by comparing the two (J.A. 17, 18, 
46-62). It is the Project Area Plan with its detailed specifi- 
cations as to boundaries and land use which is referred to in 
Section 6(b) [D.C. 5-705(b)] of the Act, supra. That plan, 
with the requirement for approval by the District Commis- 
sioners, is the document having a legal force and effect. More- 
over, even that plan “may be modified at any time or times” 
with respect both to “project area boundaries” and “project 
area, redevelopment plan.” Sections 12, 7(d), 21 [D.C. 5-711, 
5-706(d), 5-718]. 

The 1952 plan makes no reference to Project Area C, as 
such, although embracing most of the land in the general area. 
Moreover, the resolution of the Planning Commission adopt- 
ing the 1952 survey area states: “The land use plan is subject 
to development, modification, or amendment from time to 
time as the planning of additional project areas proceeds” 
(J.A. 30,62). Similarly, the plat facing page 30 of appellant’s 
brief, upon which she relies and describes as “the original Har- 
land Bartholomew PLAN from which the finally approved 
1952 plan was designed,” shows that her property was even 
then within the boundary of the project and that its designa- 
tion for retention as a restaurant was expressly subject to the 
condition that: “Subsequent investigation may result in 
modifications of these classifications and additions thereto.” 

Appellant asserts that there was no substantial, credible 


* Plainly, the Survey Area Plan was intended to be merely a localized 
(southwest area) aspect of the “comprehensive or general plan of the Dis- 
trict of Columbia * * * intended to serve as a general framework or guide 
of development within which the various project areas may be more pre- 
cisely planned and calculated * * *” required in those words by Section 
6(a) of the Act [D.C. 5-705(a)]. [Emphasis supplied.] See Joint Appen- 
dix, pp. 30, 61-62. 











30 


need or reason to change the plan as to her property. It is 
sufficient to quote the following from the Report of the Plan- 
ning Commission adopting the 1956 plan (J.A. 35): 
| A major attraction of Southwest Washington is the 
Waterfront with its seafood restuarants and marine 
activity. The redevelopment plan seeks to enhance 
this important element. 

At present most of this marine activity is cramped 
into too small a space, spilling out across Maine 
Avenue. The plan seeks to offset this by curving 
Maine Avenue to provide space for new, well-designed 
marine commercial uses. At the same time, the land 
side of Maine Avenue will make a park area directing 
the attention of the passer-by to the Waterfront while 
providing amenity to the residences abutting the parks. 

In the design of the Waterfront itself, buildings will 
be spaced to preserve strategic vistas of the yacht basin 
land marine activities from Maine Avenue, the Mall 
Overlook, and the several street approaches to the 
Waterfront area. 


The land for the Waterfront will remain in public 
ownership and be leased to private developers. The 
redevelopment plan is in accord with the plans of the 
Corps of Engineers for the development of the 
Waterfront. 


Numerous other sensible considerations and reasons for 
changing the preliminary plan appear in that Report (J.A. 
30-33, 47-48, 54). Of course, even if the preliminary survey 
plan had not been changed, the mere designation of appel- 
lant’s property in that plan as “first commercial” (J.A. 17) did 
not give her any vested rights as to ownership or particular 
use. 
Appellant’s allegation (J.A. 6) and assertions (Br. 5-6, 23, 
36) that Maine Avenue was moved back from the waterfront 
across her property in order to overcome her objections to the 
taking “for transfer to other private interests” is not supported 
by: the affidavit of her counsel (J.A. 91) which is all that she 
relies upon. Similarly, her allegations (J.A. 6) and con- 
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| tentions (Br. 5-6, 23, 36) that “No reason was given for 
changing the contour of Maine Avenue” but that she “be- 
_ lieves” it was done to give Webb & Knapp, Inc., more land for 
“exploitation” are legally insufficient to overcome the reasons 
_ Stated in the foregoing Report. “Something more is necessary 
to challenge the legislative declaration.” Keyes v. United 
States, 119 F. 2d 444, 447 (C.A.D.C. 1941), cert. den., 314 
US. 636. As Judge Wilkin said, in granting a motion by the 
_ Redevelopment Land Agency for summary judgment in simi- 
_lar circumstances in D.C. Redevelopment Land Agency v. 70 
Parcels of Land in Square 541, 153 F. Supp. 840, 841 (D.C. 
1954): 
: This Court finds, from a consideration of the whole 
record, that such a charge cannot be sustained. None 
of defendant’s pleadings or affidavits support the claims 
of arbitrary and capricious action, or of actions beyond 
the scope of the statute, by the authorized officials. 
“There may be no genuine issue for trial even though 
there is a formal issue. Neither a purely formal denial 
nor, in every case, general allegations, defeat summary 
judgment.” Dewey v. Clark, 86 App. D.C. 143, 180 F. 
2d 766, 772. 


Appellant attacks the hearing before the Commissioners of 
_ the District of Columbia respecting approval of the plan, a 
hearing which is described as “so slanted ‘as to be effectively 
ex parte” (Br. 7, 23, 32). As noted previously, appellant, 
| through her counsel, Mr. Horace J. Donnelly, Jr., was certainly 
accorded and took advantage of the right to appear, introducing 
an exhibit and discussing the very problem appellant is raising 
here. He made no complaint about the fairness of the hearing 
‘at that time. One might well ask what appellant wants of the 
‘Commissioners short of a complete agreement with her. Also, 
_as shown previously, the question of the necessity or expediency 
of selecting a particular tract of land for acquisition by the 
United States does not require a hearing. The “public hear- 
ing” provided by Congress in Section 6(b) (2) [D.C. 5~-705(b) 
| (2)] of the District of Columbia Redevelopment Act, prior to 
‘approval of a redevelopment plan by the District Commis- 
‘sioners, is plainly not the type of hearing which appellant 
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envisions wherein every landowner, tenant, city planner, etc., 
would be entitled to confront and cross-examine each other. 
Manifestly, it was intended that anyone who had something 
to say should be heard, but it was not to be a hearing adjudi- 
cating the rights of parties. The hearing provided for relates 
to the merits of the “plan” (economic, aesthetic, practical, etc.) 
and that is all. Accordingly, contrary to appellant’s conten- 
tion, it is not subject to the “hearing” and “adjudication” 
features of the Administrative Procedure Act (5 U.S.C. sees. 
1001, et seq.). That Act relates to rule-making, adjudication 
and licensing by certain governmental agencies primarily in a 
quasi-judicial capacity. Also, the first sentence of that Act 
provides: “ ‘Agency’ means each authority (whether or not 
within or subject to review by another agency) of the Govern- 
ment of the United States other than Congress, the Courts, or 
the governments of the possessions, territories, or the District 
of Columbia” [emphasis supplied]. While the redevelopment 
is a federal project, it is evident that the District of Columbia 
government has an essential interest in the project. Accord- 
ingly, the District Commissioners, ‘as such, have been given the 
ultimate authority in its execution. That function is plainly 
within the meaning of the foregoing exception to the Adminis- 
trative Procedure Act. If it be said that the District Com- 
missioners are acting as an agency of the federal government 
in this function, it is to be remembered that they are an agency 
of Congress in all their functions. Appellant asserts (Br. 32) 
that “the Land Agency is a Federal Agency.” But it is the 
District of Columbia Commissioners, not the Land Agency, 
which holds the hearings. As the Court stated in Bragg v. 
Weaver, 251 U.S. 57, 58-59 (1919): 


Where the intended use is public, the necessity and 
expediency of the taking may be determined by such 
agency and in such mode as the State may designate. 
They are legislative questions, no matter who may be 
charged with their decision, and a hearing thereon is 
not essential to due process in the sense of the Four- 
teenth Amendment. 
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See also the cases cited, supra, p. 20. In the present case, the 
_ hearing required by Congress was held by “such agency and 
in such mode” as was designated. 


II 

| Appellant is not entitled to relief in declaratory judgment 
respecting her claim to preferential treatment or priority 
of right in obtaining a particular tract to develop in the 
area 


Appellant objects to the consideration which has been given 
_ to a proposal by her tenant (“Hogate’s”) to purchase and re- 
_ develop another portion of the project area. Her argument 
_ inevitably is that as a landlord she must be considered to the 
exclusion of her tenant because there is no basis for relative 
| priorities between the two. Here again appellant charges ar- 
bitrary, capricious and unlawful action in bad faith. It can 
readily be demonstrated that the district court correctly de- 
nied the relief sought. 
During May and June 1958, proposals in draft form were 
submitted to the Redevelopment Land Agency’s Board of 
Directors by Mr. Watson B. Rulon, Jr., President of Overlook 
' Corporation and President of Rulon-Henderson, Inc., the op- 
_erators of Hogate’s Restaurant (appellant’s lessee), for the de- 
velopment of plans for a combination restaurant, park and 
planetarium facility in a space presently designated under the 
Urban Renewal Plan for public use as an overlook to the 
waterfront at the southern terminus of the 10th Street Mall 
_(J.A. 29, 268). A formal proposal was submitted by the Over- 
look Corporation on July 8, 1958 (J.A. 29,77). The fact that 
_this proposal would be considered was given wide publicity 
and it was reviewed in public before two of the members of 
the Board of Directors and the Executive Director of the Re- 
development Land Agency on August 11, 1958 (J.A. 29, 80, 
214-252). Appellant and her present two counsel attended 
the hearing (J.A. 214). Mr. Horace J. Donnelly, Jr., one of 
her counsel, spoke in opposition to the proposal (J.A. 221— 
226, 239-241). A brief on appellant’s behalf was filed on 
August 21, 1958 (J.A.23). Thereafter, the matter was studied 
at length by the Agency staff and qualified approval was rec- 
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ommended to the Board of Directors of the Agency. The 
staff advised the Board of Directors that acceptance of the 
proposal “does not commit the Agency to dispose of land to 
Overlook, Inc., but to negotiate exclusively with Overlook, 
Inc., for a period of twelve months” (J.A. 80-81). On Sep- 
tember 9, 1958, the proposal was considered by the Board of 
Directors and accepted (J.A. 80-82). The acceptance, as 
shown by the record, is subject to many qualifications, such 
as further consideration of detail plans, approval by the 
various agencies concerned, and formal modification of the 
Urban Renewal Plan (J.A. 80-82).% On August 7, 1958, Mr. 
Horace J. Donnelly, Jr., by letter to the Agency, demanded 
that appellant as a “to-be-displaced owner” be given a site 
comparable to her present property and specified the site under 
discussion (J.A. 21-22). On September 19, 1958, Mr. Searles, 
Executive Director, responded for the Agency, advising Mr. 
Donnelly of the steps taken as recited above and inviting 
him to submit a “specific proposal” of his own “for the de- 
velopment of any other available site” in the area if he should 
care to do so (J.A. 23-24). 

There is nothing in the Redevelopment Act which provides 
or indicates that the Agency must sell or lease any part of 
the property in the area to any person or group of persons. 
The Agency’s discretion is specifically established by Section 
7(b) [D.C. 5-706(b)], as amended August 28, 1958, by Pub- 
lic Law 85-854, which reads in pertinent part as follows: 


The Agency, after it has acquired any or all of the 
real property in the project area, shall have the power 
to lease or sell so much thereof as is not to be de- 
voted to public use, as an entirety or parts thereof sep- 
arately to lessees or purchasers. 


“Under Section 13 [D.C. 5-712] of the Act, this proposed modification 
must be adopted by the Planning Commission and approved by the District 
Commissioners after public hearing. Nothing final can be accomplished 
without those statutory steps being taken. Only then can the Redevelop- 
ment Land Agency act with any contractual finality and even at this point 
& statutory public hearing must be held before a contract or lease may be 
exeeuted. Sec. 7(c) [D.C. 5-706(c)]. 
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The only section which discusses “priority” at all in the in- 
stant regard reads as follows (Section 7(i) [D.C. 5-706 (i) ], 
as amended by Public Law 85-854) : 


(i) In the lease or sale of a project area or part there- 
of which is designated for commercial or industrial use 
under the project area redevelopment plan, the Agency 
shall establish a policy which in its judgment will pro- 
vide, to business concerns which are displaced from a 
project area, a priority of opportunity to relocate in 
commercial or industrial facilities provided in connec- 
tion with such development. [Emphasis supplied. ] 


There is nothing in that section which prevents consideration 
being given a business concern such as the operators of Ho- 
gate’s Restaurant. There is certainly nothing therein requir- 
ing that a landlord who leases his building to a business 
concern is entitled to any priority over his business concern 
tenant. In fact, it does not seem that a landowner who does 
not operate a business but who leases to business concerns 
comes within the purview of this section at all. He obtains 
the fair value of his property in condemnation. The tenant 
who receives nothing for loss of his business good will in such 
proceedings would more evidently be the type of person 
favored. The provision is plainly the parallel, with respect to 
business concerns, to the provision in Section 8(b) [D.C. 5- 
707(b)] that “Families displaced by slum clearance or re- 
development under this Act shall be given preference as ten- 
ants to fill vacancies occurring in housing owned or operated 
within the District of Columbia by Federal or District of 
Columbia governmental agencies until appropriate housing is 
available to such families.” The emphasis is upon displaced 
occupants, not real estate operators, mortgagees, landlords or 
other investors who are not in occupancy. 

Another provision, Sec. 9 [D.C. 5-708], relied on ‘by 
appellant (Br. 36-37) provides: 


As an aid in the acquisition of the rea] property of a 
project area, the Agency may accept a fund or, at an 
agreed value, any parcel or parcels of property within 
such area, from any redevelopment company or partner- 
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ship or individual, subject to a provision that in the 
‘event the supplier of any such fund or the conveyor of 
‘such property shall become the purchaser of the project 
area or any part or parts thereof such fund or the agreed 
value of such property shall be credited on the purchase 
price of such area or part thereof and if there be an 
‘excess above the cost of acquisition of the area such 
excess shall be returned, and that in the event that 
‘such supplier or conveyor does not become the pur- 
chaser of such area or any part thereof, the amount of 
the fund or the agreed value of such property (as the 
_ ease may be) shall be paid to such supplier or conveyor. 
[Emphasis supplied.] 


That provision, of course, is a purely discretionary power de- 
signed as an aid to the Agency when it is desirable to avoid the 
costs and problems of condemnation and obtain property 
through negotiation. It confers no right on a landowner to 
force the Agency to use this particular method. 


Ii 


Proceedings do not lie to enjoin the filing of a Federal 
condemnation action 


We submit that the Court should rule that the present 
action for declaratory judgment and an injunction is not the 
proper method of litigating objections to condemnation of 
property. Congress has provided for condemnation of prop- 
erty for this project. By the Act of March 1, 1929, 45 Stat. 
1415, as amended 16 D.C. Code secs. 619-644, Congress made 
specific provision for the procedure for condemnation of prop- 
erty in the District of Columbia, including the declaration of 
taking procedure. And Rule 71A(e) of the Federal Rules of 
Civil Procedure provides that the defendant in a condemna- 
tion action, by way of answer, “shall state all his objections 
and defenses to the taking of his property.” Thus, Congress 
has provided the procedure and the remedy. The remedy is 
adequate. A condemnation action may be defeated for want 
of constitutional or statutory authority. But that kind of 
defense should be raised and adjudicated in the condemnation 
proceeding where it belongs. There is no basis for allowing 
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landowners to anticipate and litigate their defenses before the 
condemnation action begins. Neither the Government nor the 
courts should be subjected to several suits where a single one 
has been provided by Congress for the purpose. 

This case illustrates the burden and the error of this method 
of proceeding. All of appellant’s contentions were litigated 
in the present action by the district court. They were exten- 
sively re-argued in this Court on appellant’s motion for a stay 
pending appeal. They are now re-argued again on this appeal. 
In the meantime, they were again re-argued in the district 
court in the condemnation proceeding to which they related. 
And they are presented additionally to this Court in appel- 
lant’s petition for an extraordinary writ directed to the con- 
demnation case. If, as we believe, there is no valid ground 
for an extraordinary writ, they will undoubtedly be presented 
again to this Court in an appeal from the final judgment in 
the condemnation action. 

The district court in Sherman v. District of Columbia Land 
Agency, Civil No. 5399-53, and Goldie Schneider v. District 
of Columbia, et al., Civil No. 5751-52, heard the same type 
of argument as here asking for virtually the same relief and 
dismissed the causes on May 7, 1954. It correctly ruled, in 
a joint opinion, as follows: 


It is, of course, a cardinal and elementary principle 
of the basic law of eminent domain that a taking of 
property under this right must be for a public purpose. 
It is a further essential of such taking that the owner 
must be compensated for each and every element of 
value. It follows. therefore, that if and when con- 
demnation proceedings are undertaken for the plain- 
tiffs’ property, there will arise an opportunity for these 
plaintiffs to challenge the taking, and if defeated upon 
this point, to present evidence to establish the full value 
of their properties. It does seem, therefore, that these 
plaintiffs have an adequate remedy at law and that the 
existence of this remedy eliminates any necessity for 
the Court’s exercising the extraordinary equitable 
remedy of injunctive stay of the proceedings of the 
defendants in this case. 














38 


To the same effect are Georgia v. Chattanooga, 264 US. 472 
(1924), and Colorado Central Power Co. v. City of Englewood, 
89 F. 2d 233 (C.A. 10, 1937). 


CONCLUSION 


For the foregoing reasons, it is submitted that the judgment 
of the district court should be affirmed. 
Perry W. Morton, 
Assistant Attorney General, 
Outver GASCH, 
United States Attorney, 
Washington 1, D.C. 
EDWARD P. TROXELL, 
Principal Assistant United States Attorney, 
Washington 1, D.C. 
Joun F. Dove, 
Assistant United States Attorney, 
Washington 1, D.C. 
Rocer P. Marqvis, 
S. Brnurnestey HI, 
Attorneys, 
Department of Justice, Washington 25, DC. 
Of counsel: 
GrorcE F. RISELING, 
General Counsel, 
James A. Brown, 
Deputy General Counsel, 
District of Columbia Redevelopment Land 
Agency. 
Apri 1959. 








APPENDIX 


The pertinent portions of the “District of Columbia Re- 
development Act of 1945” (approved August 2, 1946), 60 Stat. 
790, D.C. Code (1951), Sees. 5-701 to 5-719, as amended, are 
as follows: 

GENERAL PURPOSES 


(D.C. Code 5-701) 


Sec. 2. It is hereby declared to be a matter of legis- 
lative determination that owing to technological and 
sociological changes, obsolete lay-out, and other factors, 
conditions existing in the District of Columbia with 
respect to substandard housing and blighted areas, in- 
cluding the use of buildings in alleys as dwellings for 
human habitation, are injurious to the public health, 
safety, morals, and welfare, and it is hereby declared 
to be the policy of the United States to protect and 
promote the welfare of the inhabitants of the seat of 
the Government by eliminating all such injurious con- 
ditions by employing all means necessary and appro- 
priate for the purpose; and control by regulatory 
processes having proved inadequate and insufficient to 
remedy the evils, it is in the judgment of Congress 
necessary to acquire property in the District of Colum- 
bia by gift, purchase, or the use of eminent domain to 
effectuate the declared policy by the discontinuance of 
the use for human habitation in the District of Colum- 
bia of substandard dwellings and of buildings in alleys 
and blighted areas, and thereby to eliminate the sub- 
standard housing conditions and the communities in 
the inhabited alleys and blighted areas in such District; 
and it is necessary to modernize the planning and de- 
velopment of such portions of such District. The 
Congress finds that the foregoing cannot be accom- 

(39) 
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_ plished by the ordinary operations of private enterprise 
alone without public participation in the planning and 
in the financing of land assembly for such development; 
and that for the economic soundness of this redevelop- 

- ment and the accomplishment of the necessary social 
and economic benefits, and by reason of the close re- 

_ lationships between the development and uses of any 
part of an urban area with the development and uses 
of all other parts the sound replanning and redevelop- 

- ment of an obsolescent or obsolescing portion of such 
District cannot be accomplished unless it be done in 

' the light of comprehensive and coordinated planning 

- of the whole of the territory of the District of Columbia 
and its environs; and that this comprehensive planning 

and replanning should proceed vigorously without 

' delay; and to these ends it is necessary to enact the 
provisions hereinafter set forth; and that the acquisi- 

| tion and the assembly of real property and the leasing 
or sale thereof for redevelopment pursuant to a project 
area redevelopment plan, all as provided in this Act, is 
hereby declared to be a public use. 


DEFINITIONS 


(D.C. Code 5-702) 

Sec. 3. 
(j) “Project area” is an area of such extent and lo- 
cation as may be adopted by the Planning Commission 
' and approved by the District Commissioners’ as an 
appropriate unit of redevelopment planning for a re- 
development project separate from the redevelopment 
projects for other parts of the District of Columbia. 
In the provisions of this Act relating to lease or sale by 
the Agency, for abbreviation “project area” is used for 
the remainder of the project area after taking out those 


2The words “after public hearing” followed the word “Commissioners” 


until deleted by amendment of August 28, 1958, Public Law 85-854. See 
footnote 15, supra, p. 26. 
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pieces of property which in accordance with section 
7(a) of this Act shall have been or are to be transferred 
for public uses. 


* * * * * 


(m) “Real property” includes land; also includes 
land together with the buildings, structures, fixtures, 
and other improvements thereon; also includes liens, 
estates, easements. and other interests therein; and also 
includes restrictions or limitations upon the use of land, 
buildings, or structures other than those imposed by 
exercise of the police power. 

(n) “Redevelopment” means replanning, clearance, 
redesign, and rebuilding of project areas, including 
open-space types of uses, such as streets, recreation and 
other public grounds, and spaces around buildings, as 
well as buildings, structures, and improvements, but 
not excluding the continuance of some of the existing 
buildings or uses in a project area. For the purposes of 
this Act, “redevelopment” also includes the replanning, 
redesign, and original development of undeveloped 
areas which, by reason of street lay-out, lot lay-out, or 
other causes, are backward and stagnant and therefore 
blighted and for which replanning and land assembly 
are deemed necessary as a condition of sound deveilop- 
ment. 


* * * * * 


PoweER TO ACQUIRE AND ASSEMBLE REAL PROPERTY 
(D.C. Code 5-704) 


Sec. 5. (a) Subject to and in accordance with the 
procedures, conditions and other provisions of this Act, 
the Agency is hereby granted the power to further the 
redevelopment of blighted territory in the District of 
Columbia and the prevention, reduction, or elimination 
of blighting factors or causes of blight and for that pur- 
pose to acquire and assemble real property by purchase, 
exchange, gift, dedication, or eminent domain, and in- 
cluding the power to rent, maintain, manage, operate, 
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repair, clear, transfer, lease, and sell such real property, 
| but excluding the power to build new structures thereon 
(other than the improvements mentioned in section 7 
(i) of the power to enlarge, extend, or make major struc- 
tural improvements of existing buildings). 


* * * * + 


GENERAL AND Prosect AREA REDEVELOPMENT PLANS 
(D.C. Code 5-705) 


Sec. 6. (a2) The Planning Commission is hereby di- 
rected to make and, from time to time, develop a com- 
_ prehensive or general plan of the District of Columbia, 
| including the appropriate maps, charts, tables, and de- 
| seriptive. interpretive, and analytical matter, which 
plan is intended to serve as a general framework or guide 
of development within which the various project areas 
may be more precisely planned and calculated, and 
which comprehensive or general plan shall include at 
least a land-use plan which designates the proposed gen- 
eral distribution and general locations and extents of the 
uses of the land for housing, business, industry, recrea- 
| tion, education, public buildings, public reservations, 
' and other general categories of public and private uses 
of the land. 

(b) For the exercise of the powers granted to the 
Agency by this Act for the acquisition and disposition 
| of real property for the redevelopment of a project area, 
| the following steps and plans shall be requisite, namely: 
| (1) Adoption by the Planning Commission of the 
boundaries of the project area proposed by it, submis- 
| gion of such boundaries to the District Commissioners, 
| and approval thereof by said Commissioners. 
| (2) Adoption by the Planning Commission and sub- 
mission to, and, after a public hearing thereon, approval 
| by the District Commissioners, of the redevelopment 
plan of the project area which shall contain a site and 
use plan for the redevelopment of the area, including 
the approximate locations and extents of the land uses 
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proposed for and within the area, such as public build- 
ings, streets, and other public works and utilities, hous- 
ing, recreation, business, industry, schools, public and 
private open spaces, and other categories of public and 
private uses. Such plan shall also contain specifica- 
tions of standards of population density and building 
intensity. Any such plan may also specify, by means 
of specification of maximum rentals or other basis, the 
amount or character or class of any low-rent housing 
for which the area or part thereof is proposed to be 
redeveloped. 

(c) In relation to the location and extent of public 
works and utilities, public buildings, and other public 
uses in the general plan or in a project area plan, the 
Planning Commission is directed to confer with the 
Federal and District public officials, boards, authorities, 
and agencies under whose administrative jurisdictions 
such uses respectively fall. In the project area plan- 
ning, the Planning Commission is directed to consult 
from time to time with the Agency, and the Agency 
shall be free at all times to submit to the Planning 
Commission suggestions regarding both the location 
and extent of project areas and the use and site plans 
of project areas. 

(d) After a project area redevelopment plan shall 
have been adopted by the Planning Commission and 
approved by the District Commissioners, the Planning 
Commission shall forthwith certify said plan to the 
Agency, whereupon said Agency shall proceed to the 
exercise of the powers granted to it in this Act for the 
acquisition and assembly of the real property of the 
area. Following such certification, no new construction 
shall be authorized by the District Commissioners in 
such area, including substantial remodeling or conver- 
sion or rebuilding, enlargement or extension or major 
structural improvements on existing buildings, but not 
including ordinary maintenance or remodeling or 
changes necessary to continue the occupancy. 
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TRANSFER, LEASE, OR SALE OF REAL Property IN 
Prosect AREA FOR Pusiic AND Private USES 


(D.C. Code 5-706) 


Sec. 7. (a) After any real property in the project 
‘area shall have been acquired by the Agency, the 
Agency shall have the power to transfer to and shall 
‘at a practicable time or times transfer by deeds to the 
United States or to the District of Columbia, or to the 
appropriate Federal or District public body, depart- 
ment, or agency, those pieces of real property which, 
in accordance with the approved project area redevelop- 
ment plan, are to be devoted to public uses (other than 
public housing) falling within the construction or ad- 
ministrative jurisdiction of Federal or District agencies, 
such as streets and other utilities and works, Federal 
' and District public buildings, public recreational spaces, 
and schools. The Federal agencies and the public 
agencies of the District of Columbia are hereby em- 
powered, respectively, to acquire real property from the 
Agency for the uses respectively specified in the project 
area plan and to pay for same out of their funds duly 
appropriated for such acquisition. Excepting for such 
property as may be transferred by dedication, gift, or 
exchange, the transferee agency shall pay to the Agency 
'such sum as may be agreed upon or, in the absence of 
agreement, as may be fixed by the Chief Justice of the 
District Court of the United States for the District 
of Columbia. 

(b) The Agency, after it has acquired any or all of 
the real property in the project area, shall have the 
power to lease or sell so much thereof as is not to be 
devoted to public use, as an entirety or parts thereof 
separately to lessees or purchasers. Said real property 
may include streets or parts thereof which in accord- 
ance with the plan are to be closed or vacated or other 
than publicly owned properties; and the Federal and 
District departments and agencies are empowered to 
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transfer said spaces or properties to the Agency for such 
sums or other consideration as may be agreed upon. 

(c) Any such lease or sale may be made without pub- 
lic bidding but only after a public hearing, after ten 
days’ public notice, by the Agency upon the proposed 
lease or sale and the provisions thereof. 

(d) The term of any such lease shall be fixed by the 
Agency and the instrument of lease may provide for 
renewals upon reappraisals and with rentals and other 
provisions adjusted to such reappraisals. Every such 
lease and every contract of sale and deed shall provide 
that the lessee or purchaser shall (1) devote the real 
property to the uses specified in the approved project 
area redevelopment plan or approved modifications 
thereof; (2) begin within a reasonable time any im- 
provements on the real property required by the plan; 
and (3) comply with such other conditions as the 
Agency may find necessary to carry out the purposes of 
this Act: Provided, That clause (2) of this sentence 
shall not apply to a mortgagee or trustee under deed 
of trust or others who acquire an interest in such real 
property as the result of the enforcement of any lien 
or claim thereon. In the event that maximum rentals 
to be charged to tenants of housing be specified, pro- 
vision may be made for periodic reconsideration of such 
rental bases, with a view to proposing modification of 
the project area plan with respect to such rentals. 

(e) Until the Agency certifies that all building con- 
structions and other physical improvements specified 
to be done and made by the purchaser of the area have 
been completed, the purchaser shall have no power to 
convey except to a mortgagee or trustee under a deed 
of trust the area, or any part thereof, without the con- 
sent of the Agency; and no such consent shall be given 
unless the grantee of the purchaser obligates itself or 
himself by written instrument to the Agency to carry 
out that portion of the redevelopment plan which falls 
within the boundaries of the conveyed property, and 
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also that the grantee, his or its heirs, representatives, 
successors, and assigns, shall have no right or power to 
' convey, lease or let the conveyed property or any part 
thereof or erect or use any building or structure erected 
thereon free from the obligation and requirement to 
conform to the approved project area redevelopment 
' plan or approved modifications thereof. 

(f) No lease or sale of any project area or portion 
thereof shall be made by the Agency to any public re- 
development company unless the terms of such lease or 
sale shall provide greater compensation to the Agency 
' than any offer or combination of offers based on sub- 
stantially the same area and substantially the same 
redevelopment plan which shall be received from any 
responsible private sources (eligible as purchasers or 
- lessees under this Act) within a reasonable announced 
| period of time (not less than thirty days) after the public 
| hearing on such proposed lease or sale. It is the intent 
of this provision that private enterprise as represented 
' through a responsible private lessee or purchaser shall 
| be given a preference over any public redevelopment 
' company in such lease or sale provided such preference 
ean be given, in the judgment of the Agency, consistently 
| with the protection of the public interest ‘and con- 
sistently with a purpose to resort to a public redevelop- 
ment company only in the event that private enterprise 
shall not reasonably be available for the development of 
the project area or the part thereof under consideration. 

* e + + * 

(h) In order to facilitate the lease or sale of a project 
area, or, in the event that the lease or sale is of parts 
of an area, then to facilitate the leases or sales of such 
parts, the Agency shall have the power to include in the 
cost payable by it the cost of the construction of local 
streets and sidewalks within the area or of grading and 
| other local public surface or subsurface facilities neces- 
| sary for shaping the area as the site of the redevelopment 
| of the area. The Agency may arrange with the appro- 
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priate Federal or District agencies for the reimburse- 
ment of such outlays from funds or assessments raised 
or levied for such purposes. 


* * * * * 


The relevant portions of Secs. 7(i) [D.C. Code 5-706(i)], 
8(b) [D.C. Code 5-707(b)], and 9 [D.C. Code 5-708] are set 
forth in the Argument, pp. 35-36, supra. 


MOopDIFICATIONS OF REDEVELOPMENT PLANS 
(D.C. Code 5-711) 


Sec. 12. An approved project area redevelopment 
plan may be modified at any time or times: Provided, 
That any such modification as it may affect an ‘area or 
part thereof which has been sold or leased shall not 
become effective without the consent in writing of the 
purchaser or lessee thereof: Provided further, That such 
modification may be affected only through adoption by 
the Planning Commission and subsequent submission 
to and approval by the District Commissioners, as here- 
inafter provided. Before approval, the District Com- 
missioners shall hold a public hearing on the proposed 
modification after ten days’ public notice. The District 
Commissioners may refer back to the Planning Com- 
mission any project area redevelopment plan, project 
area boundaries, or modification submitted to it, to- 
gether with their recommendation for changes in such 
plan, boundaries, or modification, and, if such recom- 
mended changes be adopted by the Planning Commis- 
sion and be in turn approved by the District Commis- 
sioners, the plan, boundaries, or modification as thus 
changed shall be and become the approved plan, bound- 
aries, or modification. 
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LIMITATION Upon Tax EXEMPTION 
(D.C. Code 5-712) 


Sec. 13. Nothing contained in this Act shall be con- 
| strued to authorize or require the exemption of any 
real property from taxation. No real property acquired 
_ by the Agency under this Act shall be exempt from taxa- 
tion by reason of such acquisition or by reason of the 
holding thereof by the Agency; and, in the case of any 
_ piece of real property, which, under the project area 
redevelopment plan, is designated to be used for Fed- 
| eral or District or other tax-exempt uses, the exemption 
of such real property from taxation granted by or in the 
_ Act entitled “An Act to define the real property exempt 
from taxation in the District of Columbia (Public Law 
846, Seventy-seventh Congress)”, or other statute, shall 
not commence until title thereto shall have been trans- 
ferred from the Agency to the United States or the 
District of Columbia or to a Federal or District public 
| agency as provided in section 7 of this Act or sold or 
_ leased to a public redevelopment company or other pub- 
lic corporation or tax-exempt agency and may thereby 
| become exempt from taxation by reason of the provi- 
| sions of statutes other than this present Act; the in- 
| tention being that ownership or operation by the 
Agency in the exercise of its power under this present 
Act shall not, in and of itself, produce tax exemption. 


* * * * * 


Errect Upon Existine STaTurTes 


(D.C. Code 5-718) 


_ Sse. 21. (a) In the making and approval of project 
| area redevelopment plans, the Planning Commission 
and the District Commissioners shall not be limited or 
bound by the provisions of sections 7-108, 7-117, 7-122, 
_ and 7-301 of the District of Columbia Code (1940 edi- 
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tion) (Act of March 2, 1893, 27 Stat. 532, ch. 197, sec. 
1; Act of May 31, 1900, 31 Stat. 248, ch. 599, sec. 2; 
Act of March 4, 1913, 37 Stat. 949, ch. 150; Act of 
March 3, 1901, 31 Stat. 1429, ch. 854, sec. 1608, as 
amended) relating to width, location, and length of 
streets and highways. No department, instrumentality, 
agency, or official of the Federal Government or of the 
District of Columbia shall have any power to release 
or modify or depart from any feature or detail of an 
approved redevelopment plan or part thereof unless 
such release, modification, or departure be adopted by 
the Planning Commission and approved by the District 
Commissioners in accordance with the provisions of 
section 12 of this Act or unless the modification or de- 
parture be approved by Act of Congress. 

(b) Any power granted the District Commissioners 
or any District or Federal agency by the District of 
Columbia Code or by any statute may, in addition to 
the purposes now specified, be exercised in furtherance 
of the protection or carrying out of any redevelopment 
plan or modification made and approved under this 
Act. 
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